CATE 


CROWN LAW. 


THE THIRD EDITION. 


Printed by G. Waoodfall, No: 22, Paterniſter-Row, Lenden. 


— DIE 6 — ] ˙ͤ-m — — ro oy ra — — — 71177 7 


PP oft RE $7 AO 


CASES 
CROWN LAW, 


THE TWELVE JUDGES; 


BY 
THE COURT OF KING's BENCH; 


AND BY w 
COMMISSIONERS OF OYER AND TERMINER, AND GENERAL GAOL DELIVERY; 
| 8 
FOURTH YEAR OF GEORGE THE SECOND, 1730. 


TO THE 


FORTIETH YEAR OF GEORGE THE THIRD, 1800. 


BY THOMAS LEACH, ESQ. 


OF THE MIDDLE TEMPLE, BARRISTER AT LAW. 


THE THIRD EDITION, 
WITH CORRECTIONS AND ADDITIONS, 
| IN TWO VOLUMES. 

VOL. II. 
— ee eee ern ICI ee ues erm ens. 


LONDOMN : 


PRINTED FOR J. BUTTERWORTH, FLEET STREET, AND 
T. CADELL, AND w. DAVIES, STRAND. - 


1800. 


rr 


is I” 


—ů — — — 3 . 3 — — 3 


re * RY 


CON 
* 


CASE 
COW 1A Wo 
DETERMINED BY THE JUDGES 


' FROM 


The FOURTH YEAR OF GEO. II. 1790. 
| TO . | „ 


The PRESENT TIME. 


1786. 
The Kive againſt JAMES GASTINEAUxX: Cann wie; 


Ar the Old- -Bailey in May Seſſion 1786, James On an in- 


dictment 
(raſtineaup was tried before Mn. SERIEANT ADAIR, for males 


Recorder, on the ſtatute of 9 Geo. 1. c. 22. for wil- vully ſhoot- 


Ing at ano- 


fully and maliciouſly ſhooting at Robert Parry, in Gy the 
the dwelling-houſe of Joſeph Gurney, with a. loaded offence maſt 


be commit- 
piſtol, on the 3d May 1786. | ted under 
Parry, ſervaut to a brandy-merchant in Biſhopf- 3 


rate-ſtreet, was ordered by his maſter to take five that, if 
gallons: of brahdy to the houſe of Mr. Gurney, a e as 
publican. The priſoner, an exciſe- officer, perceiving _ js on 
Parry paſſing with a. five-gallon keg along the der. 
ſtreet, near to Gurney's houſe, and imagining it 

to contain a ſeizable commodity, ſtopped Parry, and 
defired to ſee the permit. Parry on his part infiſted 

on ſeeing Gaſtineuua deputation. A violent alter- 

cation acofe between them, and they walked on 
quarrelling with and aggravating each other, until 

they reached Gurney's houſe. Parry refuſed to take 
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1786. the keg from his ſhoulder, and ſoon afterward a 

> ſcuffle enſued between them, during which the brandy e 
xrauvx* fell on the ground. The priſoner was at this time 

Cask. ſtanding cloſe. to Parry, when ſome perſon cried c 
out, Mind! mind ! and the priſoner immediately fired t 
the piſtol at Parry ; but it miſſed him, and wounded 9 
one of Gurney's ſervants: : la 

The CourT. The offence charged in this indict- [ 
ment is deſcribed by the ſtatute on which it is' ſu 
framed in very few and very clear words; which are, it 


unleſs it / be accompanied with ſuch circumftances 
as in conſtruction of law would have amounted to 


unavoidably r 


follows, that neither an accidental ſhooting, nor a p 


that if any perſon or perſons ſhall wilfully and th 


* maliciouſly ſhoot at any perſon in any dwelling 
„ houſe or other place, he ſhall be adjudged guilty 
** of felony, without benefit of clergy.” The word 
muliciouſly is made to conſtitute the very eſſence 
of this crime; no act of ſhooting therefore will 
amount, under this ſtatute, to a capital offence, 


the erime of MURDER, if death had enſued from 
ſuch act. (a). This propoſition moſt clearly and 
ults from the legal interpretation of 


the word maiifion/ly,. as applied to this ſubject ; for 4 
there is no ſpecies of homicide in which malice 6 
forms any mgredient but that of murder; and it _ 


ſhooting in the tranſport of paſſion, excited by ſuch «2 


a; degree of provocation as will reduce homicide to t 
the offence of manſlaughter, are within the meaning b 
9 5 6 : * WET * 3 3 10 t 

(a) It ſeems therefore, that if two perions go out deliberately 1 f. 
to fight a duel, and each, or one of them only, fire at the other 10 ji 

- without occaſioning death, the perſon ſo firing, and all perſons ii 

preſent, aiding and OS are indigable for a oh Ta offence - S! 
_ this ſtatute? Pr 
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CASES IN CROWN LAW, 


of the ſtatute ; for from both of theſe caſes the law 1786. 
excludes every idea of malice. 
Taz learned Judge then recapitulated all the cir- eee 
cumſtances of the lence; and explained the na- Cas. 
ture of the ſeveral ſpecies of homicide, with the de- 
grees of guilt annexed to each by the laws of Eng- 
land, 
Tar 1 ury being of opinion, that if death had en- 
ſued from the act of ſhooting in the preſent caſe, 
it would have been a malicious homicide, they found 
the priſoner GutLTy. 


| 2 * 2 
The Kine againſt WILLIAu HASLAM. 


OrLo-1 BAILEY May Seffion 1786. The ſtatute 


22 Geo. 3. c. 58. recites, that the pernicious prac- A principal 
tice of buying and receiving ſtolen goods had become ns 
a great evil, by reaſon of the difficulty of diſcovering witneſs on 
the perſons guilty of the ſame, and of the inſufficiency 3 
of the laws in being for the puniſhment of ſuch of- e. 58. againſt 
fenders ; and therefore it enacts, That in all caſes 3 
„ whatfoever where any goods or chattels (except ſtolen goods, 
lead, iron, copper, braſs, bell-metal, and ſolder) 
* ſhall have been feloniouſly taken or ſtolen, every 
** perfon who ſhall buy or receive any ſuch goods 
and chattels, knowing the ſame to have been ſo 
taken or ſtolen, ſhall be guilty of, and may 
* be proſecuted for, a MisDExeaNoR, although 
the principal felon be not before convicted of the 
felony, and whether ſuch felon be amenable to 

juſtice or not. And if the felony amounts to 

grand larcency, or ſome greater offence, and the 


principal felon ſhall not have been convicted, ſuch 
| B 2 © offender 


Cast 185. 
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CASES IN CROWN LAW. 


** offender ſhall be exempted from being puniſhed 
as an acceſſary, if the principal ſhall be afterwards 
convicted.“ 

Arx an adjourned Seſſion held at the Guildhall of 
London on the 12th of June 1786, IVilliam Haſlam 
Was tried upon this ſtatute for receiving a piece of 

printed callico, the property of Meſſrs. Eyre and 

Acton, he well knowing the fame to. have been ſtolen; 

the perſon who had ſtolen the ſame not hay! ing been 

convicted. "4 ; 

RIcnARD Roctss, the principal felon, was pro- 
duced as a witneſs. The queſtion was, Whether the 
principal could, m this caſe, be legally admitted as 
a witneſs againſt the acceſſary? and the point was 
debated by Mr. Shepherd in favour of the priſoner, 
and by Mr. Sitve/ter on the part of the Crown. 

Tut Courr received the evidence, and the Jury 
found the priſoner Guiliy. But the judgment was 
reſpited, and the caſe ſubmitted to the conſideration 
of the TwELvz JuDGEs, who were unanimouſly of 
opinion, That a principal felon may be admitted as 
a witneſs againſt his acceſſary, under this Act of Par- 
liament ; and on the 6th January 1787, the priſoner 
Was cer to pay a fine of five wounds, and to be 
imprifoned tour years in the gaol of NEwGATE (1). 


— * — 


— = — 


(1) And at the Old Bailey in Joly Seſſion 1786, on the trial of 
Hugh Bice for ſtealing, and William Collins for knowingly receiving, 
a quantity of paper, the property of Edward Cox, Mx. Jus ric 
Hearn, ſaid, © There is a determination lately made on the ſtatute 
« 22 Geo. 3. c. 58. by the Twelve Judges, that ought to be publicly 
« known, viz. That the principal may be admitted as a witneſs 
ay againſt the acceſſary under this ſtatute.” 
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469 
. 1786. 
The kine againſt MAJOR SEMPLE. Cast 186. 


AT 1 the Old- Bailey in July Seſſion 17 86, DP G. An pace te z 
ua 


dictment of larceny. AE 


Tux indidtment ſtated, « That . Gn the alias 

* Harrold, otherwiſe Semple, otherwiſe Kennedy, ages yg 
© LABOURER, . one chaiſe, called a Poſt-Chaiſe, of firf name. 
the value of fifty pounds, the goods and chattels , Ins. 669. 
* of John Lycet, feloniouſly did ſteal, take, and carry Oro. Eliz. 
away, &c.“ Dn 88. 


BEFORE the priſoner had pleaded (a), it was = W 


to quaſh the indictment on the ground of in- Caſe, 1790. 


formality; the addition being placed after tlie a” 
dictus, and not after the firſt name. 

Taz Court, upon the authority of Staundfarde, Staund. 68, 
Hale, aud Hawkins Pleas of the Crown, directed the e 5 
indictment to be quaſhed, and the pi Uoner to be de- 3 
tained tal the next Seſſion. | 


— 2 * 


—— 


(a) At the Old Bailey in September Seſ on 1787, Þ ofeph atone 
otherwiſe Moore, late of the pariſh of St. Dunſtan s, LABOURER, was 
tried for robbing Mary Delew. It was moved to quaſh the indict- 
ment on account of the addition being placed after the alias difus 
and not after the fr? name. But the priſoner, on his arraignment, 
having pleaded to the indictment, the Court held, that although this 
would otherwiſe have been a clear and manifeſt error, yet that it 
was n cured. See alſo Cro. Jac. 482 and 610. 


B 3 = Az :-: 


A —— . — n— or At 
* 


— 


a 


wo .- , 'cazes IN ner, 


1786. 


Sriavty's Ar the e Seffion the priſoner was again 
Cask. indicted for the ſame offence, before MR. SERIEANT 


Obialding 4 AparR, Recorder, preſent Ms. JusTICE GOULD, and 


8 Mr. Ros E, 182 R. 8 
IT Taz following facts appeared in "NW :— The 


loniousintent proſecutor, Mr. Lycett, was a Coachmaker, who let 
to convert 


it to the Out carriages to hire. The priſoner was a Gentleman 
uſe. of the who lodged in the neighbourhood, and had fre- 


hirer, 1s 


felony, al- - quently hired chaifes from the proſecutor,” as the 


though the 3 3 | 1 
- 3 of occaſion required, and for which he had alu ays paid 


hiring was With .great punctuality. On the firſt of September 
3 1785, the priſoner hired a poſt-chaiſe of the proſe- 


cutor, ſaying, that he ſhould want it for three weeks 


or a month, as he was going a tour round the North. 


It was agreed that the priſoner ſhould pay at the 
rate of five ſhillings a day during the time that he 
kept the chaiſe; and a price of fifty guineas was 
talked about in caſe he ſhould determine to purchaſe 
the chaiſe on his return to London, but no poſitive 
agreement took place between them on the ſubject 
of the purchaſe, In a few days afterwards tho pri- 
ſoner fetched the chaiſe from Mr. Lycett's with his 
own horſes; and it was in evidence, that he was 
driven in it from London to the Crown and Cuſhion 
at Uxbridge, where he ordered a pair of horſes, and 
went from thence to the Duke of Portland's, and 
returned. He took freſh horſes at the Crown and 
Cuſhion, but where he went with the chaiſe after- 
Wards did not appear. The fact was, he. never re- 
turned it to Mr. Lycett; nor could any tidings be 
obtained of him till twelve months after wards, when 
he was accidentally apprehended by the activity of 
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Mr. Feltham, in Fleet-ftreet, * upon a ſufpicion of 1786. 
having, under falſe. pretences, defrauded him of a $g4urv's 
quantity of ladies hats. Casx. 


TuE Cou r for the priſoner ſubmitted to the Mr. Garrow: 
Court, that admitting the whole of the evidence A Agar. 


to be true, the offence did not amount to FERLON ; 
and they endeavoured to diſtinguith it from The King 


v. Pear (1), and Aickles' Caſe, (2), inaſmuch as (1) 3 


l 


* — 1 P. 253. 
in thoſe caſes the parties had never obtained the (Ae! _ 


legal poſſeſſion of the property delivered to them ; (2) Ante, 
but that in the preſent caſe the priſoner had ob- Þ; 339 


tained the chaiſe upon a contract, which it was not 
proved that he had broken ; for the chaiſe was not 
hired for any definite length of time, or to go to any 
certain place ; and the mere underſtanding that it 


was for three weeks or a month, for the purpoſe of 


making a tour round the North, made no part of 
the contract. He had hired it for ſuch a length of 


time as he ſhould pleaſe to keep it, at a certain ſtipu- 


lated price for each day; and it being delivered to 


him upon theſe terms, he had the entire poſſeſſion of 
it in himſelf, and was anſwerable in damages for its 


detention, or for any injury which might happen to 
it during his abſence. 
ſhould be thought not to extend beyond the three 
weeks or a month, it is clear that during that time 
he had at leaſt the legal poſſeſſion ; and then no in- 
tention to convert it wrongfully to his own uſe 


arifing afterward, whether from neceſſity or diſ- 


honeſty, will make the with-holding it felony ; for 


the animus furandi muſt exiſt at the time the pro- 


perty is obtained. In all the leading caſes upon this 
ſubje& of conſtructive felony, there has always been 
ſome evidence of a tortious converſion ; but in this 


But fooling the contract 


ale * 


B 4 caſe 


Py 
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1786. caſe it has not been proved that the priſoner has diſ- 
Souter poſed of the chaiſe : it may be at this very moment 
Casz, in his poſſeſſion, for any thing that appears to the 
contrary, and a converſion cannot be interred from 
5 his having neglected to return it. I | 
Taz Cou Rr. — The Court is bound by the deter- 


queſtion of intention is for the confideration of the 


opinion that the original hiring of the chaiſe was 
felonious, it will fall preciſely within the principle 
of Pears Caſe, and the other deciſions which the 
Ju pexs have made upon the ſubje& of conſtructive 
felony. If there was a bond fide hiring of the chaiſe, 
to pay ſo much for every day for the uſe of it, and a 
real intention of returning it, a ſubſequent con- 
verſion of it cannot be felony, whether the time for 


the bona fide contract, and ſubſequent delivery, the 
P would have acquired the lawful poſſeſſion of 


7 truſt and that poſſeſſion, felony could not enſue, 

oe becauſe the original taking was lawful (3). But, on 

- wood's Caſe, the other hand, if the hiring was only a pretence 
ante, p.456. made uſe of to get the chaiſe out of the poſſeſſion of 
| the owner, without any intention to reſtore it, or to 
pay for it, in that cafe, the law ſuppoſes the poſ- 
ſeſſion {till to reſide with the owner, though the pro- 
perty itſelf is gone out of his hands, and then the 
ſubſequent converſion will be felony, - The caſe of 


The King v. Pear was very ſolemnly debated. at 


- 


tice GouLDd 


one of the 


des who the dir ection given to the Jury by the learned Judge 
+= preſent, who 


mination of former caſes. It is now ſettled, that the 


Jury; and in the preſent caſe, if they ſhould be of 


which it was hired be limited or indefinite; for by 


; and therefore, although he afterwards abuſed 


u Ch. Juſtice De Grey's houſe (4); and the 
ſaid ho was unanimous opinion of the Jop ks was at laſt, That 


who 10 the orioiler was right. 


= 
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The moſt im- 
portant part of the argument turned upon the con- 


fideration, Whether the delivery of the horſe to 


Pear had in law diveſted the owner either of his 


property or the poſſeſſion of it? The queſtion left 


with the Jury was, Whether the contract was meant 


fairly? or, Whether it was a mere colour and pre- 


tence? The July found that it was a mere colour 
and pretence; and upon that finding, the Ju pos 
determiued the taking to be felony; becauſe it is an 
eſtabliſhed principle of law, that the poſſeſſion of 


property cannot be obtained through the medium of 


a fraud. But it has been attempted to diſtinguith 
the preſent caſe from The King v. Pear. —FiRksT, 
That the hiring in this caſe was indefinite, but that 
in The King v. Pear it was certain, and limited. 
The time cannot be material in queſtions of this na- 


ture. Pear hired the horſe in the morning, under 


pretence of going to Sutton in Surrey, and to return 


in the evening; but as the hiring was found to be 


felonious, the law of the caſe muſt have been the 
ſame, although it had appeared that the hiring was 
tor two days, a week, a month, or any other given 
time; nay, if the time had been left intirely un- 
limited. The circumſtance of the time being long 
or unſettled may indeed render the proof of guilt 
more difficult, but cannot alter the law of the caſe. — 
SECONDLY, It is ſaid, that this caſe differs from 
The King v. Pear, becauſe it was proved, that Pear 


had ſold the horſe, and therefore had converted it to 


his own ule ; but that in the preſent caſe no proof has 
been given that the priſoner has ſold or otherwiſe 
converted the chaiſe. Proof of actual converſion 
certainly is not neceſſary, but the Jury muſt judge 


al 
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of it from the circumſtances of the caſe. If the pri- 
ſoner, at any time before the proſecution was com- 


menced, had offered to reſtore the chaiſe to the 


owner, or to pay him for it, ſuch a conduct would 


have been evidence of an honeſt intention when he 


originally hired it, and would have reprobated the 


idea of a fraudulent deſign. But he hires the chaiſe 


Non- deli- 


very upon 
requeſt is 
evidence of 
a tortious 
converſion. 


Cro. Eliz. 
425+ 


for a month, and a year paſſes, and neither the chaiſe 
nor the man are heard of till he is taken. There 
is no evidence even at this moment that the chaiſe is 


forthcoming, nor does any one pretend to know 


where it is. This therefore raiſes a preſumption 
againſt the priſoner, which it is incumbent on him 
to repel; and if he cannot, it will be for the con- 


ſicleration of the Jury, under all the circumſtances of 


the caſe, whether they think he has felonioufly diſ- 


. poſed of it, or otherwiſe converted it to his own uſe. 


In their determination of this point they muſt recur 
to the time of the original hiring, and to the nature 


and meaning of the contract then made between the 


parties. If they think the re- deliver of the chaiſe 


formed any part of the contract, the non-delivery of 
it muſt neceſſarily form a part of their confideration. 


They will then conſider whether the non-deliver y 


is ſufficient evidence to ſatisfy their conſciences that 


he has converted it to his own uſe. Theſe two con- 
ſiderations will naturally lead to a third, vis. W hether 
the property thus converted was' originally obtained 
with a felonious deſign ? which will carry them back 
to the inſtant of time that he obtained poſſeſſion of 
it: and if they ſhould find the original hiring was 


felonious, the moſt ingenious ſubtlety cannot diſtin- 


guiſh this caſe from that of. The King v. Pear. 


There is a caſe in Kelynge of a perſon who took a 
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people were at prayers, robbed them. The Jury 
found that the intention of taking the lodging was to 
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lodging i in a houſe, and afterwards at EASY while the 1786. 


SEMPLE'S 
Cask. 
commit the felony; and the Ju Des determined that 


this was burglary. There was alſo a caſe deter- 
mined very lately by the Jupc6gs. A man ordered 
a pair of candleſticks from a ſilverſmith to be ſent to 
his lodgings. They were ſent to his lodgings, with 2 
a bill of parcels; but he contrived to ſend the ſervant 
back, and to keep the goods; and this was held to 
be felony, although they were delivered with the 
bill of parcels, under an expectation of being paid 


the money; for the Jury found, that it was a pre- 
tence to purchaſe, with intention to ſteal. 


Tu queſtion of original intention was left with 
the Jury; and they found the priſoner Guilty. 
A motion was made in arreſt of judgment; but it 
was over-ruled, and he received ſentence of trant- 


portation for ſeven years. 


a 


The KrNs againſt Joun FEARNLEY, Car 187. 


In the King” Bench, Tr inity Term 1786. 


Tus was an ;indAment on the ſtatute 18 -Eliz. The caption» 
c. 3. and 9 Geo. 1. c. 7. found at the Quarter Seſſion of an indict- 


| ment muſt 
at Knareſborough, in the county of York, againſt ſhew that the 


John Fearnley, as one of the Overſeers of and for the as _ 


_ townſhip of Checkeaton, in the ſaid county, for had juri/gice 
neglecting and refuſing to obey an order of two 


tion; and on 

| demurrer the 

Juſtices for the maintenance of a pauper, the mother {vpcrior 
Court will 


of a GORE? the ſaid order, on ſuch a day, look into the 


havi ng whole record, 
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having been duly thewn, and delivered to the ſaid 
John Fearnley. | 


Tux indictment was removed by Certiorari into 
the Court of King's Bench. 


The caption ſtated, 
That a Quarter Seſſion was holden on Tueſday the 


* 4th day of Ofober, in the 25th year of the reign, 


«© &c.” That the ſame Seſſion is adjourned until 
Thurſday. the 6th day of JULY aforeſaid, in the year 
aforeſaid. And then it goes on, and on the ſaid 
* Thurſday the 6th day of OcToBt aforeſaid, in the 


year aforeſaid, | is holden by adjournment, &c. 


And on the faid Thurſday the 6th of Odtober afore- 


S. P. C. 96. 
Cro. Eliz. 
193 


4 Co. 41 


Plowd. 76. 
Ld. Raym. 
710. 


Where an 
allowance is 


made to a 


pauper 
WEEKLY, 


it is due at 


the begin- 
ning of the 
week. 


See Rex v. 


Morehouſe, 
Trin. 
25 Geo. 2. 
b. R. 


* ſud, &c. it was preſented as followeth, &c.“ 
To this indictment the defendant demurred. 
Ms. FezanvuEy, in ſupport of the demurrer, con- 


tended, Fir/?, That as the caption ſtated the Seſſion 


which was held on the 4th October 1785, to have 
been adjourned to Thurſday the 6th July, in the year 
aforeſaid, aud as the indictment was found at -a 


Seſſion holden by adjournment on the firth Orr, 


it appeared that the Court was held without any 
adjournment, and therefore had not competent juriſ- 
dliction, for that every caption of an indictment muſt 


thew that it was taken before a Court having com- 


peteut juriſdiction, 2 Hawk. P. C. Gti Edit. 359. 
Secondly, Tx ar the indictment only: ſtates, that the 
order was ſheren and delivered, but does not ſtate that 


the money directed by the Juſtices to be paid was 


demanded, either before or after it was due; and 
being ordered to be paid © weekly and every week,” 
the detendant could not have been guilty of any 


diſobedience before the expiration of the firſt week; 


and therefore 1t ought to have averred, that the 


woman was alive at the end of the week. 


Mx. 
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Ms. Law contra. This being a demurrer to an 
inditment, no advantage can be taken of any want of 


taken of any ſuch defects, the preſent objection 


„ 
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form in the caption; and if advantage could be C 


CASE. 


would not be well founded, book enough appears : 
in the caption of this indictment to ſhew that the 


Seſſion was adjourned till Thurſday the Gth of 
October: for although in the former part of it the 
word JuLy is erfoncuuſly inſerted; yet immediately 
afterwards it is ſtated, ** That on the Jaid Thurſday, 
the fixth day of October, the ſame General Quarter 
“ Sefhons of the Peace is holden by agjourmment as 


* aforeſaid.” 


Taz CouRT.—Tt is a good objection, that by the 


caption of the indictment it appears that the Court 


had no juriſdiction ; and upon a demurrer to an in- 
dictment, the Court muſt look into the whole record, 
to ſee whether they are warranted" in giving judg- 


ment on it: it is therefore open to objections as well 


to the juriſdiction of the Court where the indictment 


was found, as to n On matter of FE indiement 


elf. : 
On the 6ther point, the Court were of opinion, 


that the ſum which was ordered to be paid weekly 
was due at the beginning of the week ; but whether 
a Lufficient demand Was ſtated they gave? no opinion. x 


on 
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Cn 1886. . The Kine againſt WILLIAM Taarsnaw. | 
* Ar the Old Bailey in- Auguſt Seſſion. 17 86, ip f 
| which 1 ham Trapfhaw was convicted of breaking and entering 
dut in lodg- 


ings, and has the dwelling-houfe of James Linnel, in the day-time, 


one outer Frances his wife being therein, and ſtealing ſeveral 


— on . articles of wearing apparel, value 7s. and 4d. the pr o- 


mates is the perty of the ſaid James Linnel: but the judgment 


manſion- 
houſe of its was reſpited, and the queſtion ſubmitted to the con- 


ſeveral in- 


— ſideration of the TWELVE Jupoks, Whether, under 
the following circumſtances, the room broke open by 


the priſoner was well laid in the indittment to be the 


dwelling-houſe of James Linnel ? 
Tun houſe was ſituated in the Temale-Mews, 3 


belonged to the Earl of Radnor, who let the whole of 


: it out in lodgings. It was inhabited -by three fa- 
milies, and had only one outer door, which was 
common to all the inmates. James Linnel rented the 
ground-floor, and a ſingle room up one pair of ſtairs. 
It was the parlour-door on the ground-floor that was 
broke open, and the things mentioned in the indiet-' 
ment were taken from that room. 

Taz Jupoxs afſembled at Lord 1 
Chambers on the firſt day of Hitary Term, to con- 
ſider this caſe; and at the Old Bailey, in the February 
Seſſion following, Mr. Juſtice Gould * de- 
livered their opinion. 

Ms. JusTice Govrn.—The ent upon 
which this queſtion ariſes, is founded on the ſecond 


part of that clauſe of the ſtatute 3 & 4 Will. and 


Mary, c. 9. J. 1. which enacts, That all and every 
$4 perſon or perſons that ſhall at any time rob any 
6 other 


Vil- 
ring 
ime, 
er al 
pro- 
nent 
con- 
nder 
n by 
2 the. 


and 
le of 
e fa- 
was 
d the 
tairs., 
t was 
aciet-" 


wugh's 
con- 


ruary 
de- 


upon 


econd 
l. and 


every 
„ any 
other 
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other perſon, or ſhall felonioufly take away any 


goods or chattels being in any dwelling-houſe, 
** the owner or any other perſon heing therein, and 
put in fear; on ſhall rob any dwelling-houſe in the 


* day-teme, any perſon being therein; ox ſhall com- 


* fort, aid, abet, aſſiſt, counſel, hire, or command 


offences; ox to break any dwelling-houſe, ſhop, 
or warehouſe thereunto belonging, 
uſed in the day- time, and, feloniouſly take away 
an money, goods, or chattels of the value of fioe 
«* ſhillings or upwards, therein being, although 
no perſon ſhall be within ſuch dwelling-houſe, 
'* ſhop, or warehouſe; oR thall counſel, hire, or 
command any perfon to commit any bur glary, 
+ ſhall not have the benefit of his or their elergy.” 
The word rob, jn a legal conſtruction, always in- 
cludes the idea of foree and violence; and although 


this part of the ſtatute does not expreſsly ſignify that 


breaking and entering the houſe is neceſſary to con- 


ſtitute the crime, yet it has always been held upon 
this ſtatute, as well as upon other Acts of Parliament 
penned in the, ſame manner, that thoſe ingredients” 


are ex vi termini included in, and implied By, the 
word ROB. It is therefore: eſſential to confider what 


degree of breaking and entering is neceſſary; and it 
is ſettled in a variety of determinations upon the 
ſtatutes relating to this ſubject, that the breaking 


muſt be of a-dwelling-houſe, in the ſame way as would 
be neceſſary to conſtitute the crime of burglary 
upon the rules of the eommon law; the only differ- 
ence betweert the two offences being 
muſt be: committed in a dwelling-houſe in the night- 


_ and this offene muſt be committed in a 


dwellin 6. 


any perſon or perſons to commit any of the ſaid 


or therewith 


that burglary 
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1786. dwelling-houſe by | day. The next conſideration! 


Nrenaw's therefore is, what ſhall be conſidered as a dwelling- 
Casz. houſe within the meaning of this Act of Parliament. 


The King v. In Mic. Term 1773, a caſe on a conviction of 


5 ave ante, burglary was determined by the Ju pos, the cir- 


Caſe 50. eumſtances of which were analogous to the preſent 
caſe. The owner of the houſe had let the whole of it 
to different lodgers. The proſecutor rented a room 
on the firſt floor, a ſhop and a parlour on the ground- 
floor, and a cellar, underneath the ſhop, at 127. 10s. 


a-year. The owner took back the cellar to keep 


lumber in, for which he allowed the proſecutor a 
rebate out of his rent of 10s. a-year. The entrance 
was into a paſſage by a door from the ſtreet, and on 
| the ſide of the paſſage one door opened into the 
ſhop and another into the parlour ; and beyond the 
parlour was the ſtair-caſe, which led to the upper 


apartments. The ſhop and parlour-doors were broke 


open; and the Ju pes determined that theſe rooms 


were properly laid to be the dwelling-houſe of the 
proſecutor; for it could not be called the manſion 
of the owner, as he did not inhabit any part of 
it, but only rented the cellar for the purpoſes before 
mentioned. And the number of houſes, eſpecially 
in the metropolis, which are in a ſimilar ſituation, 
muſt have been left entirely unprotected againſt 
burglary, had it been determined that the apart- 


ments of lodgers were not their dwelling-houſes, 


when the owner has, as it were, abandoned the 
dwelling himſelf, and left the whole houſe to their 
The King v. enjoyment and poſſeſſion. In February Seſſion 1781, 


C f * ant o | g pH h x 
2 urs» the caſe of The King v. Carrol for burglary,” was 


Caſe 115. reſerved by Mr. Recorder. The houſe belonged to 


one Naſh, who had let the whole of it in ſeparate 


tene- | 
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tenements. The proſecutor, as tenant at will to 
Naſh, rented a ſleeping- room up one pair of ſtairs, 
and a workſhop in the garret. The door of this 
workſhop was broke open; and the queſtion was, 
Whether it could be confidered as the manſion of 
the proſecutor ? According to my note of this caſe, 
the JuDcts were unanimouſly of opinion in the 
affirmative ; and they relied upon The King v. Ro- 
gers as a caſe in point. I have indeed ſeen a me- 
morandum of the ſame caſe by Mr. Juſtice Buller, 
in which he takes notice, that only TEN of the 
TWELVE JUDGES were of this opinion; and from 
the known accuracy of that learned Judge, I muſt 
preſume that the fact was as he ſtated it: but I 
have no recollection that either he or Mr. Baron 


Eyre diſſented at the time from the opinion of the 


other Judges. In the preſent caſe, however, all the 
JUDGES are of opinion, That the two determinations 
which I have recited are preciſely in point; and 


that the preſent indictment properly charges the 


room broke open to be the dwelling-houſe of James 
Linnel. The reaſon of this opinion becomes evi- 


dent the moment it is ſtated. The owner of the 


houſe is, if I may ſo expreſs myſelf, uE Lox of it; 
but having relinquiſhed every part of it to the 
habitation of others, it cannot with any propriety 


be conſidered as his manſion or dwelling-houfe. . 
The entirety which reſides with him is ſplit into 


leveral poſſeſſions ; and every ſeparate apartment, 
being in a diſtin& and ſeveral occupation, is the 
diſtinct manſion-houſe of its reſpective poſſeſſor. 
Tre priſoner accordingly received ſentence of 
death. | 
voi , C | The 
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Casx 189. The KiNG aut Wurrr. 5 


A perſon who Ox the trial of an indictment at theOld Bailey for 


has no notion 


of eternity or horſe· ſtcaling, in October Seſſion 1786, Thomas At- 
ins was called as a witneſs to ſupport the proſe- 

ſtate of re- | \ | 

abard and pu- cution. 


"jbment en- Pete examined on the voir dire, he ſaid, that 
not be exa- 


mined asa he had heard there was a God, and believed that 


witneſs ; but 


5 thoſe perſons who tell lies would come to the gal- 


be 3 lows; but acknowledged that he had never learned 


until the 


witneſs is in. THE CATECHISM, was altogether ignorant of the 


ſtructed in obligations of an oath, a future ſtate of reward 
the nature of 


this obliga- and puniſhment, the exiſtence of another world, 
tion. 


or what became of wicked people after death (a). 
Tur Courr rejected him, as being incompetent 
to be {worn ; for that an OA isg religious aſſeve- 
ration, by which a perſon renounces the mercy, 
and imprecates the vengeance of heaven, if he de 


8 — —_ 1 ah 8 — 


(a) Mr. Jusrice Rooks, in a criminal proſecution that was 
coming on to be tried before him at Glouceſter, finding that the 
principal witneſs was an infant who was wholly incompetent to 
take an oath, poſtponed the trial till the following aflizes, and 
ordered the child to be inſtructed in the mean time by a clergyman 
in the principles of her duty, and the nature and obligation of an 

_ cath. At the next aſſizes the priſoner was put upon his trial, and the 

| girl being found by the Court, on examination, to have a proper 

ſenſe of the nature of an oath was ſworn, and upon her teſtimony the 
priſoner was convicted, and afterwards executed. Ms. J. Rooks 
mentioned this at the Old Bailey in 1795, in the caſe of Patrict 
Murphy, who was indicted for a rape on a child of ſeven years old, 
and the learned Judge added, that upon a conference with the 
other Judges upon his return from the circuit, they unanimouſly 
approved of what he had done, See Mr. Gwillim's . of Bacon's 
Abr. vol. 2. page 577. notis. 
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not ſpeak the truth ; and therefore a perſon who 1786. 
has no idea of the ſanction which this appeal to 
heaven creates, ought not to be ſworn as a witneſs 9 


CAsE. 
in any Court of Juſtice. (6) 
. — re INTE ; 
OF | 1787. 
The Kine againſt MorrArr. | Cas Dh 


Ar the Old Bailey in January Seſſion 1787, John 2 


Vel change 
Moffat was indicted on the ſtatute 2 Geo. 2. c. 25. drawn for leſs 


than th 5 
and 7 Geo. 2. c. 22. before Mu. SERJEANT ADAIR, ee 


Recorder, for forging a bill of exchange, to the required 


by the ſtatute 
following purport: 17 Geo. 3. 


. 29. cannot 
ent «Sin, Navr-Orricx, 21/2 December, 1786. be the fubje& 
8 © SEVEN DAYS after date, pleaſe to pay to Mr. „ 
cy ' John Moffatt, or his order, the ſum of three | 

y, 


* ** pounds three ſhillings, and place the ſame to the 
account of 


EY 85 WALTER STERLING,” 
«To G reorge Peters, Efq. 


was 

Ke „ Bank or ENGLAND.“ 

nt to LAccepted, G. Peters.” | 
and Indorſed, JohN MorrATT, now Surgeon of the 
Pn Scipio S at Sheerneſs, os 

df an 

d the —ä— 

roper J) In the caſe of Omichund v. Barker, in Ch. Mich. Term, 1744; : 
iy the on a queſtion determined by Lord Hardwick, Lee C. J. Wiles C. J. 
_ and Parker C. B. as to the admiſſibility of the evidence of a Gentco; 
Patric 


It was ſaid by Willes C. ]. and agreed by the Court, that perſons 
8 old, | who do not believe in God, or in a future ſtate of rewards and 
puniſhments, clearly ought not to be admitted as witneſſes. 1. At- 
kins, 45 ; and the teſtimony of a witneſs was rejected on this ground 
by Ms. JusTics Gross at Bedford Spring Aſſizes 1789, on an 
udiment of murder, 
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( 1) Ante, 
page 292, 
Caſe 125. 
(2) Ante, 
in notts. 
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Tur indictment conſiſted of eight counts, charging 
the priſoner with having forged the name of the 
drawer, and tbe acceptance of the ſaid George Pe- 
ters; and with uttering the ſame knowing them to 
be forged: and theſe four offences were reſpectively 
laid to have been committed with an intention to 
defraud, 1ſt, William Bell; and 2dly, George Peters. 

Ox producing the note in evidence, an objection 
was taken in favour of the priſoner by a gentleman 
at the bar, that it was not ſtamped purſuant to the 
ſtatutes of 23 Geo. 3. c. 49. and 24 Geo. 3. f. 1. 
c. 7. and therefore could not be admitted in evi- 
dence. But the Court over-ruled this objection, 
upon the authority of The King v. Hawkeſwood, at 


Worceſter Aſſizes 1783 (1); and Lee's Caſe, in this 
Court, in January Seſſions 1784 (2); and the Jury 
found the priſoner guilty, ſubject to the opinion of 


THE TWELVE JUDGES upon the following caſe : 
By the ſtatutes of 15 Geo. 3. c. 51. and 17 Geo. 3. 


c. 30. (which continued in force until the end of 
the Seſſion of Parliament during which the forgery 


was committed) it is enacted, „That all promiſſory 
or other notes, hills of exchange, or draughts, 


or undertakings in writing, being negotiable or 


** transferrable for the payment of twenty ſhillings, 
or any ſum of money above that ſum and leſs 
than free pounds, or on which twenty ſhillings, 
or above that Tum and leſs than five pounds, 
„ thall remain undiſcharged, or which ſhall be 
iſſued in England, ſhall ſpecify the names and 
places of abode of the perſons reſpectively to 
*© whom or to whole order the ſame ſhall be made 
<« payabie; and thall bear date before or at the 
time of drawing or ifluing thereof, and not on 

cc any 


ev 15 
* 
. 
this 
Jury 


n of 


9 

1d of 
"gcry 

ory 
ghts, 
ble or 
lings, 
d leſs 
lings, 
unds, 
11 be 
s and 
ely to 
> made 
at the 
not on 
cc any 


after the date thereof; 
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0 any day ſubſequent thereto; 
payable within the ſpace of twenty-one days next 


and thall not be trans- 
«« ferrable or negotiable after the time thereby li- 


limited for the payment thereof; and that every 


6 indorſement to be made tliereon ſhall be made 
before the expiration of that time, and to bear 
« date at or not before the time of making thereof; 


and ſhall ſpecify the name and place of abode of 


the perſon or perſons to whom or to whoſe order 
% the money contained in every ſuch note, bt, 
«« draught, or undertaking is to be paid; and'alfo 
7 every ſuch indorſement thall be atteſted by one 
« ſubſcribing witneſs at leaſt ; and which ſaid notes, 
bills of exchange, or draughts, or undertakings 
„in writing, may be made or drawn in words to 
the purport or effe& as ſet out in the ſchedule 
hereunto annexed (a); and that all promiſſory 
or other notes, bUls of exchange, or draughts, or 
undertakings in writing, being negotiable or 
transferrable for the payment of twenty ſhillings, 
or any ſum of money above that ſum and leſs 
than be pounds, or on which twenty ſhillings, or 


— ————— 


— 


Placts Da. Month, Year. 
(a) Twenty-one days after date pay to A. B. of (Place) or his 
order, the ſum of Value received, as adviſed by 


Io E. F. of (Place), C. D. 
Witneſs G. H. 
— — — -¼ 
The indorſement zories quoties. 
| Day, Month, Year. 
Pay the contents to F. K. of Wo or his order, 
Witneſs L, M. A. B. 


N. B. There is another form mentioned in the AR for promiſſory 
nates, | 


CY 


above 


and ſhall be made 
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„above that ſum and leſs than five pounds, . ſhall 
remain undiſcharged, and which ſhall be iſſued 
in England in any other manner than as afore- 
* ſaid; and alſo every indorſement on any ſuch 


note, bill, draught, or undertaking, to be nego- 


„ tiated under this Act other than as aforeſaid I 
„ ſhall, and the ſame are hereby declared to be 
void, any, law, ſtatute, uſage, or cuſtom to the 
*© contrary thereof in any wiſe notwithſtanding.” 
The ſtatutes they impoſe a penalty of not leſs than 


five pounds, nor more than twenty pounds, on any 


perſon who ſhall ter, publiſh, or negotiate notes, 


bills of exchange, &c. contrary to the method above 


(1) They are 


now made 


preſcribed. But by the preamble theſe. clauſes are 
not to operate in prejudice to the negotiation of pro- 


miſſory notes, and inland bills of exchange for the 


remittance of money in diſcharge of any balance of 
account, or other debt. 

THe queſtion referred to the Ju pas was, Whe- 
ther, if the bill of exchange ſet forth in the in- 
dlictment be void by the above ſtatutes, the forging 
of it can become the ſubject of a capital offence 
within the meaning of the ſtatutes of 2 Geo. 2, 
g. 25. and 7 Geo. 2. c. 22? 


I's February Seſſion 1787, Mr. Tuſtice Gould ſig- 


nified that the Joprs had taken this cafe into 
their conſideration, but that they thought it a ſub- 
ject which required farther deliberation. 

IN the May Seſſion following, Mr. J uſtice A/hhur/t 
delivered their unanimous opinion, That as the for- 
gery was committed before the expiration of the 
ſtatutes of 15 Geo. 3. c. 51. and 17 Geo. 3. c. 30. 


of it was not a capital offence, 


(1), the bill of exchange, if real, would not have | 
been valid or negotiable ; and therefore the forging 


* 
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The KI Ne again/? FRANCIS PAR. CasE 191. 


Ar the Old Bailey! in January Seſſion 1787, Diab Obraining | 
cis Parr vas tried before MR. SERIEANT ADAIR, pre an 4 * 
Recorder, on the ſtatute 31 Geo. 2. c. 22. ſ. 77. for warrant at 
perſonating Iſuuc Hart, of Windſor,” the true and = __ of 
real proprietor of and in 39007. capital ſtock, au Dons. 
thereby falſely endeuvouring to receive from the“ perſonat- 
Governor and Company of the Bank of England wo, IO 
the ſum of 58“. 10s. as and for half-an-year's an- — thereby 
nuity, as if E was the ſaid true and lawful owner 2 


8 vouring to 
of the money. c&c receive the 


” 
IT appeared in evidence, that the priſoner appliod eee. 
to Mr. George, the dividend-payer of the three per attempt 


cent. Conſols at the Bank, for the dividend on wade to re- 
39007. ſtock, in the three per cent. Confols, amount: eie the 
money at the 

ing to 58“. 10s. | Pay- Office. 
True application was in n the following form :—The 

priſoner ſaid, ©* Tſaac Hart 39001.” Mr. George 

aſked, ©* Of what place ?? The priſoner replied, 

* Of Windſor.” Mr. George turned the dividend 

hook round to the priſoner, and he ſigned the name 

Iſaac Hart as the proprietor. Mr. George then 

gave the priſoner a dividend warrant for the ſum of 

58/. 10s. which the priſoner indorſed in the name 

Lſade Hart. 
In order to receive the money upon a dividend 

warrant, it is neceſſary for the bearer of it to apply 

to the Pay-Office, which is ſituated at ſome diſtance 

trom the office in which the warrants are delivered 

out ; but it was in proof that the priſoner, inſtead of 

attempting to receive the money at the Pay-Office, 

bad walked a ditferent way with the warrant in his 


C 4 pocket, 
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pocket, and no attempt was in fact ever made to 
receive it; for the priſoner was apprehended in 
about ten minutes after he had procured the warrant, 
as he was ſtanding in the Rotunda of the Bank. 
MorcGaxn and KnowrLys contended in favour of 


the priſoner, that this evidence did not maintain 


the charge in the indictment, or ſatisfy the meaning 
of the ſtatute on which it was founded. The Le- 


giſlature, they ſaid, had made two diſtinct and in- 
dependent acts neceſſary to be performed before the 


offence could be completed. FrRSTH, That the true 
and real proprietor of the ſtock ſhould be perſon- 


ated. SECONDLY, That the perſon perſonating the 


proprietor ſhould endeavour to receive the money. 
Tux words of the ſtatute are, that if any per- 
“ ſon or perſons whatſoever ſhall falſely and de- 


ceitfully perſonate any true and real proprietor 


of the ſhare or ſhares, or any part of any ſhare or 
5© ſhares, annuities, or dividends, of or in ſuch 
capital ſtocks or funds as have been eſtabliſhed 
„ by the authority of Parliament ſince the paſſing 


of the ſtatute of the 8 Geo. 1. c. 22. and thereby 


be eren or endeavouring to transfer the ſtock, 
of ſuch true and lawful proprietor, as if ſuch 
** offender were the true and lawful owner thereof; 
© then every ſuch perſon or perſons ſhall be deemed 
«6 guilty of felony, and TERS? death as a felon 
without benefit of clergy.” 


In obtaining the warrant, the priſoner, they 


ſaid, had certainly completed the firſt act which 


the ſtatute. mentions, of perſonating the true and 
real proprietor of the ſtock ; .by which means he was 


enabled to perform the other act which is necefſary 


1 6 0,. | 5 : | | in 


dS 


or receiving or endeavouring to receive the money 
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in order to complete the offence, vis. endeavouring 1787. 


to receive the money. The mere act of obtaining 


: f . , 9. 75% 
the warrant cannot be conſtrued an endeavour *a**5Cas8 


thereby to receive the money; becauſe it is the in- 
ſtrument only by the means of which the endeavour 

is afterwards to be made. They are two diſtin and 

ſeparate acts. The warrant furniſhed the means of 
receiving the money; but if the party do not by rhe 

uſe of thoſe means endeavour to receive the money, 

he has barely procured the means of completing the 
offence, but it cannot be ſaid that he has thereby 

endeavoured to receive it. If the priſoner had gone 
to the Pay-Offiee and tendered the warrant, or pre- 
pared or ſhewed any deſign or intention ſo to do, it 
would have been an endeavouring thereby to receive 
the money; but, inſtead of uſing any endeavour 
for this purpoſe, he ſilently put the warrant in his 
pocket, and walked a different way, without doing 
any act, or diſcovering the leaſt intention to com- 
plete the offence. It 1s evident from the preamble 


and general ſcope of the Act of Parliament, that it 


was intended to prevent the property veſted in the 
Funds from being tortiouſly obtained by thoſe who 


have no title to it; and to complete the offence the 


act done muſt be ſuch as would effectuate the miſ- 
chief which the Legillature intended to prevent. 
No a& therefore from which that miſchief would 
not immediately and unavoidably reſult, can be 
conſidered within the meaning of the ſtatute. An 
interval is afforded for repentance to interpoſe be- 
tween the two acts of perſonating the proprietor, 
and endeavouring to receive the money; and if 
during the progreſs to completion, the final perpe- 
tration of the crime be prevented, either by the 

| ſuggettions 
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1787. ſuggeſtidns of confcience or by early detection, the 
the offender cannot be found guilty; for the crime, 
though commenced, is not completed. 

Tux CouRT were of opinion, That the act of 
perfonating the proprietor, and thereby obtaining 
the warrant to receive the dividend, was evidence 
of an endeavour to receive the money. The facts 
of the caſe being accordingly left with the Jury, 


gGeo.1.c.12. they found the priſoner GuiLTY ; but, on account 
gGeo.2.C. 34. | 


Parr's Cass 


71 Geo. 2. of the importance of the queſtion, and of the dit- 


c- 27- ferent manner in which this ſtatute is penned from 
x Hawk. 207 


ſome others on the fame ſubje&, it was thought proper 
to reſpite the judgment, and to refer the point of 
law to the determination of the 1WELVE Jo DFS. 

Mn. JusticeE GourD in the February Seſſion 
following, after ſtating the form of the indictment, 
the facts that were given in evidence, and the 
words of the ſtatute, delivered the opinion of the 
JupcEs to this effect: 

Tu1s caſe has been 4aken into confideration by 
all the Ju pos, and has been attended to with deep 
and ſerious deliberation ; and it is their unanimous 
opinion, That the manner in which the priſoner ap- 
plied to the Officer of the Dividend-Office at the 
Bank and obtained the warrant, was a perſonating of 
Tſanc Heart, the true and lawful proprictor of the 
ſtock; and that the priſoner thereby endeavoured 
to receive the, money of Iſuac Hart within the 
true intent and meaning of the Act of Parliament. 
If he had actually received the money, he would 
have accompliſhed the miſchief againſt which the 
Legitlature intended to guard; and then no poſſible 
doubt could have exiſted with reſpect to his guilt. 
The Legiflature therefore has ſagaciouſly and wiſely 

attempted 
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attempted to prevent the miſchief, by enacting 
that no perſon ſhall endeavour, or take any ſteps 
towards obtaining the money which others have 
lodged in the Fi unds. The queſtion therefore is, 
Whether the priſoner did take any ſteps for this 
purpoſe? The Jury have found that he came for- 
ward, perſonated and aſſumed the name of a real 
that he called himſelf Iſuac Hart ; that 
he wrote the name Jſaac Hart in the Bank-Book ; 
that the dividend warrant is made out in that 
name; that the priſoner indorſed it in that name; 
and that by ſuch indorſement any perſon who ſhould 
be the bearer of it would be entitled to receive the 
dividend at the Pay-Office, This ſtatement of the 
facts alone, without uſing any argument, is ſuffi- 
cient to ſhew. that the priſoner, by peſonating the 
proprietor, and by obtaining and indorſing the 
warrant, thereby made an endeavour, as far as it 
went, towards receiving the dividend. The Jupats 
therefore are unanimous, That the evidence ſup- 
ported the charge, and that the priſoner is legally 
convicted, within the meaning of this Act of Par- 
lament. 

Tut priſoner received ſentence of death at the 
cloſe of the ſeſſion, and was executed accordingly. 

NB. Iſaac Hart, the proprietor of the ſtock, was 
examined in this caſe (a), to prove the amount of 
the ſtock which he had at the Bank ; and that the ſum 
of 584. 10s. was due to him for half a year's intereſt 
thereon. . 


— — Y - * ah tn Sad... m_ 


(2) See the Caſe of Rex v. Rhodes, 2 Strange, 728, where on an 
indictment for forging a letter of attorney, whereby the priſoner 
had transferred the ſtock of a Mr. Hey/bam, Mx. JusTice Fo- 


7:5CuE refuſed to let Heyſbam be a witnels, 
The 


PaRR's CASE 
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Cavs 192. The KING again/t AICKLES. 


A perſon who Ar the Old Bailey in February Seſſion 1787, 


| — hong o John Henry Aickles was indicted before Mr. JusTics 


— bya GROsE, for forging a certain promiſſory note fo 
name which wy for fo ung a FE = : 


was not his the payment of money with intent to defraud 


own, and af- Robert Herve Gedge. 


terwards aſ- | 
ſumeshisreal THERE was alſo a ſecond count, for uttering it, 


ee ” knowing it to be forged, with the like intention. 


draws a bill The form. of the note was as follows ; 
of exchange, 


is not ry, & £.25:10:0. LoN DON, 18th December 1786. 
of forger : 
aa, off t © TüuREE Morus after date, I promiſe to pay 


bill Was c e | N 
drawn for the to Henr J By ron, Eſq. or order, twenty five 


© urpoſes of pounds ten ſhillings, for value received. 
a 


d. 
: No. 4, Argyle-ſtreet, « Joun Masox.” 


*© Orford-road.” 


Henry BykoN, the payee of the note, went on 

the 9th Jan. 1787, to the ſhop of Mr. Gedge, a 
linen-draper in Leiceſter-ſields, and having looked 
out ſeveral pieces of goods to the amount of twenty 

' guineas, he preſented the note above deſcribed in 
payment. Mr. Gedge aſked Byron, who John Ma- 
fon, the drawer of it, was. Byron anſwered, *©* He 
is a gentleman of conſiderable fortune, with 
whom I am concerned in the profits of a coal- 
«© mine; and he lives at No. 4, Argyle-ſtreet, Ox- 

© ford-road.” Mr. Gedge, however, refuſed to take 
the note until he had enquired into its validity; 
and Byron very readily left the note with him unin- 
dorſed for that purpoſe, deſiring that he would not 
ſend the goods until he was verfoltly ſatisfied. Mr. 
Gedge accordingly ſent his ſervant to No. * Ar- 


 gyle- 
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oyle-ſtreet, where he was introduced to the pri- 


ſoner as Mr. Maſon. The priſoner on being ſhewn 


the note, ſaid, that the name JohN MAsON was his 


hand-writing, and that it would be punctually 
paid when due; but before Mr. Gedge had parted 


either with the note or with the goods, Mr. Byron 


was apprehended for defrauding a hoſier, and Mr. 
Aickles for having returned 5 tranſportation be- 
fore the time of bi exile had elapſed. It appeared 
that the priſoner had taken the houſe in Argyle- 
about a month before he was apprehended, 
in the name of John Maſon; and had ſigned a 
written agreement in that name with his landlord, 
who had enquired his character in that name, at 
a coffee-houſe in Round-court in the Strand, 
where a good character was given him. He was 
alſo known by the name of John Maſon, where 
he had before lodged. The priſoner alleged in his 
defence, that John Maſon was his real name; but 
it was proved, that he had been known for three 
years by the name of John Henry Aickles; and 
that he had re- aſſumed his real name of John Maſon 
for the purpoſe of avoiding the detection to which 


the longer uſe of his fiftitious name would unavoid- 


ably have expoſed him. 


Ir was contended by a gentleman at the bar, in Mr. Knowlys 


behalf of the priſoner, that theſe facts did not 
amount to the crime of forgery, for that the law 


required the act to be done in the name of another 
perſon. | | 


THE LEARNED JUDGE told the Jury, That the 


only ground on which there was a pretence to con- 


vict the priſoner was, that this note was drawn by 


the priſoner in conſequence of a ſcheme, concerted 
| between 
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1787. between him and Byron to defraud Gedge; that he 
| had never gone by the name of John Mafen before, 


9 but had aſſumed it for the purpoſe of this fraud; A 
25 and that if they were of opinion that theſe facts 8 
were proved, they might find them ſpecially , and RO 

the caſe ſhould be N for the + agEn of the "IF 
Judges. ſent 
Tux Jury found the matter | ſpecially, vis. That yea 

the priſoner intended to defraud Gedge, and had Þ 
aſſumed the name of Maſon for the purpoſe of ne- offe 
gotiating the note in confederacy with Henry By- lod; 

ron; that he had never gone by the name of John gao 
Maſon before; and that they diſbelieved a witneſs A 

on the part of the priſoner, who depoſed that two Ty 
years ago he was enquired for and known by that But 
name at the Britiſh Coffee-houſe. | 5 
Uyroxn this the Counſel for the priſoner conſented 94 ( 

to a verdi& of Guilty; and that the opinion of the (hill 

J UDGES ſhould be taken on the caſe. "2009 

Mx. JusTiIce AsnnursT in May Seſſion 1784 quit 

ſaid, © The Judges have been conſulted upon the 1 

© law of this caſe; and they are of opinion, port 

6 That, under the particular circumſtances which Od 

© occurred in evidence, the indictment is not main- T 

* tainable, and therefore the judgment muſt be bnte 
5 CONC 

The priſoner having been tried in the former part 05 

of the Seſſion for returning from tranſportation, the” 

Vide ante, p. and acquitted, was remanded under his former ſen- T. 
n. 5 e ow 
cetve 

GRry 

ſton 


George Bath, 
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The Kine GEORGE Barn and Others. Cas 193. 
Ar the Old Bailey in February Seſſion 1787, A ſentence 

William Bateman, Thomas Warner, - ———_ 
and Michael Doyle, were convicted before Mx. 1 
BARON Tuourso of grand larceny, and received TP pr 
ſentence to be tranſported for the term of ſeven Though tae 


term for 
e which he was 
Bor as the firſt three ſtood charged with a capital before trant- 


ported is un- 
offence in the county of Surrey, a detainer was expired. 


lodged againſt them, and ys were removed to the 
gaol of that county. 

Ar the enſuing Lent Aſlzes at Kingſton for the 
county of Surrey, the ſame George Bath, William 
Buteman, and Thomas Murner, were accordingly 


tried before MR. BARON ThowesoN, on the ſtatute 


24 Geo. 2. c. 45. for ſtealing to the amount of forty 
thillings on a navigable river; and the Jury found 
George Bath guilty of the ſingle felony, and ac- 
quitted Bateman and / arner, who were remanded 
back to Newgate, to undergo the ſentence of tranſ- 
portation which had been paſſed upon them at t the 
Old Bailey. , 
Tuk CourT doubting whether they could paſy 
lentence of tranſportation upon George Bath a ſe- 
cond time, his judgment was reſpited, and he was 
committed to the county gaol until the opinion of 
the JuDGEs could be taken. 1 8 
Tyis was ſaid to be a new Caſe, and it was 
mentioned to the Jupcers ſeparately, but never re- 
ceived their collective conſideration. —MRr. JUSTICE 
Grosk however, at the Lent Aſſizes for King- 4 
ſton 17 cd ſentence of tranſportation on the 
| A priſoner 


88, (4 %.16 
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90 
1787. priſoner for the term of ſeven years, to commence 
88 from the time of his conviction at the Lent Aſſizes 
arn's 
Cas. 1787; and he was tranſported accordingly purſuant 
to his ſentence. 
Cas 194. The Kix againſt PrIDDLE. | 
A perſon JF [LIAM PRIDDLE, Robert Holloway, and 
an indict- Stephen Stephiens, were convicted at the Old Bailey 
— in April Seſſion 1787 of coNs PIRACY; and ſen- 


cannot be a tenced to pay a fine of 6s. 8d. each, and to be im- 
9 priſoned in his Majeſty's gaol of Newgate, vis. 
Kely, 33. 37. William Priddle for the term of two years, and 
2 % + Robert Holloway and Stephen Stephens for the term 

1 of eighteen months. 
4 1 75 Do RING the courſe of their confinement George 
2 Salk. 689. Croſsley, againſt whom they had been convicted of 
1 8 wh CONSPIRING, vas indicted at Hicks's Hall for wil 
2 Will. i. ful and corrupt perjury; and the inditment being 
removed into the Court of King's Bench, came on 


Gilb. L.E. 
139- 
ar ry, th to be tried before Mr. JusTice BuLLEk, at the 
ſittings at Weſtminſter after Trinity Term 1787. 
Ar the trial, William Priddle was produced as a 
witneſs on the part of the proſecution ; and being 


examined on the voir dire, he acknowledged (a) 


— — 


(a) In Michaelmas Term, 1791, an application was made to 
the Court of King's Bench to bail a priſoner in cuſtody on 3 
charge of Grand Larceny. One of the bail was asked whether he 
had not ſtood in the pillory for perjury? This queſtion was ob- 
jected to as tending to criminate him. But ru CourT over- 
ruled the odjection, becauſe the anſwer could not ſubje& him to 
any. puniſhment. The bail admitted the fact, and was, of courſe 
> —__ Rex v. Edwards, 4 Term. "os 440. 


that 
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nce that he had been convicted of the consPIRacy 
1zes above-mentioned, and was then. brought up under 
ant a Habeas pa yer his confinement for * of- 

fence. E Ted nd” T1 


i787. 
Parbbit's 
Care, 7 


THz defendant's -Conniel objectet to his being 4 


examined, and ſubmitted to the Court that a con- 


viction of conſpiracy rendered the party infamous, 
and deſtroyed his competeney as a witneſs. | 


and Ms. Josrick BurLER. Confpiracy is a WORST 
alley u blacker dye than barratry, and the teſtimony af a 


ſen - perſon convicted of barratry has been rejected. It 
im- is now. ſettled; that it is the anfamy of the crime 
viz, MW which deſtroys the competency, and not the nature 
and or mode of puniſhment. A conviction: therefore of 
term any offenoe which is comprehenfed undef. the de- 


nomination of crimen falſi, deſtroys the compłteney 


eorge of the perſon convicted, as 5 pefjuty, forgery by the 
ted of common law, K. 
r wil. Tux Emme of the wimes was ede 05 


being f 

ne on ee EN he 
it the (a) In Hilary Term +8 Geo. 2. in B. R. a caſe which had been 
, reſerved at the Aſſizes for Kent on the trial of an ejetment, was ar- 
q 4 gued on the queſtion, Whether Joſeph Jeffry, one of the three 


ſubſcribing witneſſes to the will of John Mackender, was a compe- 


being Wl tent witneſs within the ſtatute of frauds, he having been convicted 


>d (a) and whipped for petty larceny. TAE Couar determined that he 
was not, becauſe both his crime and his puniſhment were infa+ 
5 mous; but they laid it down as a rule, that it is the crime which 
made to creates the infamy, and takes away a man's competency, and not 
dy on 3 the puniſhment for it. Pendock v. Mackender, 2 Will. 18. See alſo 
zether he 5. Mod. 75. But by the ſtatute 31 Geo. 3. c. 35. it is enacted that 
was ob- BW no perſon ſhall be an incompetent witneſs by reaſon of a conviction 
RT oOver- for A larceny. - | 
N him to . 4 


"al 


| urſe, | | > ; ; 


that 


1086 | CASES 'IN CROWN LAW. 


: — —————— —— — ——————— Ff. d A 
- > — IEC . — 2 : S* = We PP 
2 1 * 8 — * — * * * 4 a 4 
2 — — D * 2 8 = — ———— > : — BM — 2 — — 
- _ 0 = — * SEES 8 1 2 _—_ — * * — — 4 
- - wn Hs * 3 a — — nee Ire — — — = 2 d * — — . r ne _ — * * 5 2 1 


1787. 7s ; . . 4 : 1 
c 105. 105. 7” "BN Rivs again} Tons Tuoursox. 


Goods pri- Ar- the Lent Aſfizes for N avcigftle in the year 
vately Role 

from the 1787, John Thompſon was indicted before Mn. 
. FosTICE Harn, on the ſtatute 5 Eliz. c. 4. for 


het =T ſtealing a ſilver watch, the property or John Simp- 
in his 4 ſon, privately on his _ 1d without 885 know: 
is within the 1 | | 75 5 
in Ir appeared in e that the aide l had 
ſtolen the watch mentioned in the indictment from 
the perſon of the proſecutor, a maſter of a thip then 
lying in the river Tyne, while he was aſleep in his 
cabin, privately, and without his knowledge. 45/400 


See Gribble's 
Cafe wh s PTR Jury found the priſoner guilty of the offence 


375;Cafer17 as laid in the indictment, and the learned Judge 


paſſed ſentence of death upon him; but the Coun- 
ſel for the proſecution having very candidly pro- 
duced a caſe decided at Durham ſome years ago, 
where it was ruled that the ſtatute does not extend 
to protect perſons aſleep, the execution of the ſen- 
tence was reſpited, and. the caſe reſerved for the 
opinion of the TWELVE JupcEs. | 
(1) See Wil TE TWELVE Jupcrs were all preſent, and 
un 8 ELEVEN of them were of opinion, That the con- 


June 
Bee viction was right (1.) | 


The 


— 
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The Kixs again Jonx and Mary Hanuoxp. Casy 19 


Art the Old Bailey 3 in . Seffion 1787, "Ip What ſhall 


4 endin 
Ma. JusTIceE ASHHURST, preſent Mx. BARON athriatentig 


PERRYN, on the ſtatutes 9 Geo. 1. c. 22. and 27 letter fnow- 


ing its con- 
Geo. 2. c. 15. for ſending a threatening letter to tents,” wich- 
Daniel Dancer, demanding the ſum of ten pounds. er 8 
Tux indictment conſiſted of twelve counts, ſome ſtatutes 


offence. 

| rered the ſaid letter; and others, that they cauſed it 
* to be ſent and delivered. 
udge Ir appeared in evidence, that Mary . macd 
oun- had written the letter in queſtion; and that it was 
pro- delivered to the proſecutor by John Hammond, who 
ago ſaid he had found it in the proſecutor's garden. 
Eo” The priſoners: were huſband and wife, and, they 
28 lived in the proſecutor” s houſe in the character and 
+.the capacity of ſervants; but there was no evidence 
| that John Hammond had any knowledge of the con- 

and bents of the letter. : 
85 Tax 9 Geo. 1. c. 2. enacts, © That if any per- 


** fon or perſons 1 knowingly ſend any letter 
„without any name ſubſcribed thereto, or ſigned 
* with a fictitious name or names, demanding mo- 
* ney, veniſon, or other valuable thing, ſuch of- 
fender ſhall ſuffer death without benefit of clergy.” 
Taz 27 Geo. 2. c. 15. enacts, ** That if any 
© perſon or perſons ſhall knowingly ſend any letter 
* without any name ſubſcribed thereto, or ſigned 
*© with a fictitious name or names, letter or letters, 
"5 Tl «« threatening 


The 


Hammond and Mary Hammond were indicted before be conſidered | 


of which charged, that the priſogers ſent and deli- ar rr, Lag: 


— 
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; 4 i 
1787. threatening to kill or murder any of his Majeſty's | 
- ſubjects, or to burn their out-houſes, barns, ſtacks 
a * © of corn or grain, hay or ſtraw, though no money 
or veniſon, or other valuable thing; Wall be there- 
„ by demanded, every ſuch 2 ſhall * 
„death without benefit of cler. 
Ir is alſo enacted by 30 Geo. 2. 0. 24. That 
| 8 all perſons who ſhall knowingly ſend or deliver any 
| 7 I letter or writing with or without a name or names 
1 ſubſeribed thereunto, or ſigned with a fictitious 
name or names, letter or letters, threatening to to 
Asa ccuſe any perlon of any crime punithable by law 
_ © with death, tranſportation, pillory, | or other in. 
* famois puniſhment, with a view or intent to ex- 
** tort or gain money, goods, wares, or merchan- 
- ** dizes, from the perſon or perſons ſo threatened to 
be accuſed, ſhall be deemed offenders againſt * lav 
and the public peace; and the Court before whom 
** he ſhall be convicted, may order ſuch offender to 
be fined and impriſoned; or put in the pillory; 
or publicly whipped; or to be tranſported accord 
ing to the laws made for tranſportation of felons.” 
Mr. Shep- - Tis Counſel for the priſoner ſubmitted to the 
3 Court, That the offence deſcribed by the ſtatutes 9 
; Geo. 1. c. 22. and 27 Geo. 2. c. 15. on which the 
indictment was founded, conſiſted in knowingly 
Fx ſending” a threatening letter; but that the evi: 
| dence only proved that Mary Hammond had written 
| tthe letter in queſtion, and that John Hummond had 
delivered it; and that there was no proof whatever 
of its having been in any way whatever ſent to the 
proſecutor. uh 
Tax Jo pers thought the ohjeRtion,” as to the de- 
Anition of the offence, well founded. In all caſes 
* 9 + they 
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CASES IN CROWN LAW, 
they faid, ſo highly penal as the preſent cafe is, it k 
certainly neceffary not only to conſider the intention 
of the Legiſtature, but to bring the offender within 
the words of the Act of Parliament itſelf. The act 


80 
1787. 


Harmony 


of merely writing a threatening letter will not conſti- = 


tute this offence: for unleſs the writer or contriver 
of fuch. a letter afterward /end it to the party whoſe 
fears the threat it contains was calculated to alarm, 
it cannot poſſibly produce the miſchief which the 
Legiſlature intended alone to ſuppreſs; and they 


have accondingly adapted the words of both the fia- 


tutes to that exigency, vis. if any perfon thall 
fend any ſuch letter, he ſhall be guilty of fe- 


% lony, &c. Now it is impoſſible to conceive; 


that carrying a letter can by any conſtruction be 
comprehended under the words ſend any letter,” 
which are the preciſe terms in which the ſtatutes are 
penned; - There can be no doubt, however, if the 
Legiſlature at the time they paffed theſe Acts, had 
been aſked, Whether the carrying a threatening 
jetter, or, to make it more like the preſent 
caſe, ** delivering à threatening letter,” was an of: 
fence which: they meant to puniſh, and cf the fame 
kind as that which they had deſcribed by the words 


- ſending a threatening letter,” but that they would 


have an{wered without doubt or heſitation in the af- 
firmative. The Judges, however, are not to confi- 
der what the Legiſlature would have done in certain 
caſes, but to look at the words they have uſed, and 
to conſtrue them according to the meaning which it 
is moſt likely they entertained at the time the ſub- 
ject was under their conſideration. Now at the time 
theſe ſtatutes paſſed, it ſeems that the Legitlature 
never had it in contemplation. that any perſon would 
"EE D 3 | : be 
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be the carrier of a threatening letter which he him- 


ſelf had written or contrived. They undoubtedly 


*conceived that ſuch a letter would be ſent by the 
poſt, or by ſome other ſecret conveyance, ſo as to 


prevent the object of it enn IE the d 
from whom it was ſent. 

I is clear therefore chat the a of diaries 
threatening letter is not the offence deſcribed in the 
ſtatutes of 9 Geo. 1. c. 22. and 27 Geo. 2. c. 13. 
But if any doubt could be entertained -upon this 
ſubject, the Legiſlature itſelf has removed it; for 


by a ſubſequent Act of Parliament, 30 Geo. 2. c. 24. 


the offence of delivering as well as ſending a threaten- 
ing letter is made a miſdemeanour, puniſhable in the 
diſcretion of the Court, according to the circum- 
ſtances of the caſe. This ſtatute makes it evident, 
that where the Legiſlature intended that a particular 
act ſhould become an eſſential ingredient in creating 


the offence, they knew how to make uſe of proper 


words to expreſs that intention; and affords incon- 
trovertible proof, that they had it not in contempla- 
tion to make the delivery of a threatening letter fe- 
tony, at the time the ſtatutes on which the preſent 
Indiftment 1 is founded were paſſed. 

Bur there is ſtill a queſtion in this caſe for the 
conſideration of the J ury; for though Mary Ham- 
mond is the wife of the other priſoner, yet if the Jury 
are of opinion that ſhe wrote the letter herſelf, with- 


out any interference of her huſband, and ſent it by 


him, . without his knowing any thing of the contents, 
to the proſecutor, ſhe alone may be found Guilty; 


but otherwiſe, both the priſoners muſt be acquitted. 


Tux learned Judge left it accordingly to the Jury, 
and they found both the priſoners Nor Gu1LTy. 
| 5 2 The 
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T 


The Kixo 19550 J oh Cocky. Cas 197. 


> Ho the Old-Bailey in May Seſlion 1787, Jon In an indi- 
ment for forg· 


Cogan was indicted on the ſtatute 2 Geo. 2. c. 25. (a), ing a will, a 


variance be- 
for uttering and publiſhing as true a certain forged | enen ol 


Will and Teftament, purporting to be the laſt Will will recited 
and Teſtament of James Gibſon, Fc. | in the pro- 


Tuk Will produced in evidence began thus and hat pro 
James Gibſon do hereby,” &c. leaving out the — * | 
pronoun of the firſt perſon. The Will recited in the tal. 
indictment” began with the n I James 
* Gibſon, do hereby,” &c. | : of 

Tux Count held this variance fatal to the valkdity 
of the indictment, and the priſoner was of courſe 


acquitted. 


- 


. : 7 
- * — 


Ix the J ay Seſſion following he was again indicted A priſoner 


before Mg. JusTices WirsoN, preſent Mx. SER- 8 


JEANT ApalR, Recorder, for falſely uttering and variance be- 


tween the in- 
publiſhing as true a certain falſe, forged, and coun- ſtrument pro- 


terfeited Vill and Teftament, with a certain mark — in evi- , 
ence and 


thereto ſet, purporting to be the laſt Will and Teſta- that recited 


in the indict- 
ment of James Gibſon, late a Seaman on board the Mn 


plead autrefois acquit to another indictment for the ſame offence, except the in 
ſtrument be again miſrecited i in the ſame manner. 


Me * 3 8 


_ ** 2 1 


(a) The reaſon of this indictment being on 2 Geo. 2. c. 25. in- 
Read of 31 Geo. 2. c. 10. ſ. 24. is, that Gibſon was not a Seaman — 0 
on board a King's ſhip, but on board a w_ of marque in the mer- et 
chants ſervice. 
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1787. Vigilant, &c. which ſaid falſe, forged, and counter- 
feited Will and Teſtament is in the words and figures 
rene following; that is to ſay, ** James Gibſon do here- 
„by,“ &c. leaving out the pronoun I, and re- 

: eiting a fur. mir of the Will. | 
Tux priſoner being put to the bar, on his arraigb- 

rt went pleaded autrefois-acquit.. The plea was taken 
one temas, and recorded by the Clerk of the Arraigns; 
who replied to = on the part of the n nul 

0 tiel ecorl. 

7 2. {T1 prove THE PLEA, "as far of the priſoner's 
Smd in May Seffion was produced. On com- 

paring it with the preſent indictment, it appeared, 

as above ſtated, that the priſoner had been acquitted 

of uttering a forged. Will, beginning I James 

«© Greb/an do hereby,” &c. but that he was now in- 


dicted for uttering a forged Will, beginning, James 


% Gibjon do hereby, &c. The queſtion therefore 
was, Whether this record was legal evidence of his 


having been acquitted of the ſame offence ?—And 
after argument by the priſoner's Counſel, in which 


.) 2 Hale, he. chiefly relied upon Lord Hale's (1) conſtruction 


246. 


(404 Co. 4% Of FHaur's Caſe, as reported by Lord Coke (2), THE 
Co. P. C. 214. Court rejected the proof as inſufficient; and the 
| priſoner pleaded the general iſſue, over to the. felo- 
ny, and. the TOE: found him Guirry of the of- 
fence.- 


— — . —— 


n Donixò the courſe of the trial, James Gibſon, the 


hos forvink | ſuppoſed teſtator of the forged Will, was produced 


laſt will and and ſworn as a witneſs on the part of the Crown. 


| . Upon this circumſtance a doubt aroſe, whether the 


ſuppoſed teſ- I had been _ convicted; the indictment 
fator is ali ve. char ging 
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charging kim with having uttered or pubüchöd n as ner 
true a certain Mill and Teflament; and there being 
no ſuch inſtrument, in contemplation of law, as the 93 
Will and Teſtament of a man who is living (for until 
the death of a teſtator his Will cannot exiſt, in con- 
templation of law), the judgment upon this doubt 
was refpited, and the caſe referred to the nn. | 
tion of the JuDGes. | 
In June Seſſion 1787, the prifoney was indo the 
bar, when MR. JusTics WIISsoN delivered the opi- 
nion of the Ju pers to the following effect. —The 
mſtrament which the law takes notice of under the 
name of a Vill, is in a man's own power during his 
life, and therefore no inſtrument or writing is con- 
fidered as a laſt Will until the teſtator is dead. Upon 
the trial of this indictment 1t appeared that James 
Gibſon, whoſe Will was charged to be forged, was 
alive, and appeared as a witneſs; and I entertained 
ſome doubt, whether, under theſe circumſtances, an 
inſtrument bearing the ſimilitude of a laſt Will could 
be conſidered within the meaning of the ſtatute upon 
which the indictment is founded. The caſe was laid 
before the TWELVE JupGes, and on mature delibe- 
ration they have decided, that the doubt was with- 
out foundation. 
Tux fact of the priſoner” tw uttered this Will, 

knowing it was forged, was very clearly proved at 
the trial. He told the Proctor, that James Gibſon, 
the ſuppoſed teſtator, was dead, and produced a 
letter to the ſame effect to corroborate the aſſertion —-- 
by which means he obtained a probate as the execu- ge Birch 
tor named in the Will. And THz JuDers are all of and Martin's 
opinion, that if a forged inſtrument, purporting nan ag _ | 
be a laſt Will and Teſtament; he uttered and pub=t+ and S. O. 

11 th Fo — Rep. 
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5 (3) Report- 


117.Caſe 57. 


1 
1 lifted as à true laſt Will and Teſtament, EM cir- 


2 IN CROWN LAW, | 


rang cumſtances manifeſting an intention to defraud, it 
Cazz, is equally within the meaning of the Act of Parha- 
ment, whether the fuppoſed teſtator be in fact alive 
or dead. This opinion is founded on the nen 
of ſeveral caſes + 

IN the year 1753, 7 5 Murphy (3) was tried 
in this Court, for forging a Seaman's Will; and 
though the man whoſe Will was torged was altve, he 
vas convicted and executed. 


(4) Ante, p. In the year 1773, John Stirling (4), a ſtudent i in 


ed, 10 St. Tr.; 
183. 


Will in the name of his Laundreſs, by which means 
he obtained a conſiderable ſum of money which was 
inveſted in her name in the public funds; and he 
was convicted and executed, though the Lande 
was then alive. 


(5) Reported IN the year 1754, Anne Lewis (5) was indiQed 
in Foſter, p. d 

116. upon this ſtatute for uttering and publiſhing as true 
a forged Power of Attorney from Elizabeth Tingle, 
Adminiſtratrix of her father Richard Tingle, deceaſed, 
a Marine on board the Hector. It appeared that 
Richard Tingle had died childleſs; and a doubt was 
conceived, Whether, ſince there never was ſuch a 
perſon as Elizabeth the daughter of Richard Tingle, 
the offence was forgery within the meaning of the 
See the caſe ſtatute? And ELEVEN of the Ju pes were of opi- 
of Eliz. nion, That as the inſtrument forged wore the ap- 
Dunn, ante, . — 5 

page 68. pearance of a Power of Attorney, it was within the 
Caſe 32. Act, notwithſtandiug the deed which ſhe had pub- 

liſhed was impoſlible to be true. 

THERE is alſo another caſe, The King v. Bolland (6), 
an indictment in this Court for forging the indorſe- 
ment on a promiſſory note in the name of ** James 
6 Banks,” 


(6) Ante, P- 
. Caſe 47. 


« — 


the Temple, was tried im this Court for forging a 


"IIs 
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% Banks,” whom he repreſented as a Wine and 1787. | 
Brandy Merchant, living in Rathbone-place; but in 
fat no ſuch perſon ever exiſted: and, upon the 


Cas E. 
HOY of the Eta being nn Bolland was 
Tu priloner, in conſequence of this determina- 
candy ne PEO of n 
The ke qu, Exrzanzra SrEzL. | Cas 198. 


Ar th the Old-Bailey i in May-Seffion 1787, the Grind A 2 : 
Jury found a bill of inditment againſt Elizabeth are — 
Steel for ſimple grand larceny. On her arraignment God, may be 


he refuſed to plead. The Court directed the Sheriff ried len. 
to return a Jury inflanter, and they were ſworn to nga 
enquire whether ſhe ſtood mute of malice, or by the 
viſitation of God. The Jury returned a verdict, Ti. 
„Mute by the viſitation of God.” The priſoner 
was remanded, and the queſtion referred to the con- 
ſideration of the JupGts, Whether, under theſe 
circumftances, the could be tried upon the indi 
ment? | | 

Tuk Jupets in the Trinity Term bollowing af- Bro. Cor. 
ſembled at Serjeants-1zn Hall, when they were of g Hen. 4. pl 
opinion, That a verdict finding the priſoner to be mute 2. 
by the viſitation of God was not an abſolute bar to 8 4 28 
her being tried upon the indictment; for although a 290. 
perſon ſurdus et mutus d nativitate is, in contempla- 
tion of law, incapable of guilt, upon a preſumption 
of ideotiſm, yet that preſumption may be repelled 
by evidends of that el to underſtand by ſigns 


and 
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1782. and tokens, which it is known that perſons thus af, 
3 fliged frequently poſſeſs to a very great extent (1). 
Cam, Great diliggnee and cireumſpection, however, ought 


- 41) Soothe to be exerciſed ini ſo eritical à caſè; but if alkmeans 


caſe of to convey intelligence to the mind of ſuch a. prifoner 


Frog reſpecting the nature of his arraignment ſhould prove 


in Dec. Seſſ. ineffectual, the Clerk of the Arraigns may enter the 


i , bef 
8 Blackfone J. plea of Nor Gu1LTy; and then it is incumbent 


— capital on the Court to enquire touching all thoſe points of 


when upon Which the priſoner might take advantage himſelf; to 


evidence of 
this capebiey examine all the proceedings againſt him with a cri- 


be was ar- tical eye; and to renden him every tary ſervice 


raigned, con- 


vicked of conſiſtent with the rites of law. 


ſinglefelony, Ix the October Seftion following the Giles Was 


received 


ſencance of again put upon her arraignment.' On being aſked 

waniperta- by the Clerk of the Arraigns, Whether the was 

2 Hale, 315. Guilty, or Not 3 the replied, ©* You know I 
* cannot hear.” 

Tux Cour, upon a ſuppoſition that he TEE 

| wy repeatedly explained to her the nature &nd ef. 

fect of the opinion of the Jupets; that it was in 


vain for her to attempt to elude her arraignment by 


pretended deafneſs ; for as ſhe muſt at all events be 


tried for the felony ſhe was charged with, ſhe would 
loſe, by ſuch pretence, the advantage of aſking pro- 
per queſtions of the witneſſes. But alt endeavours 
proving ineffectual, a; Jury was again returned, and 
fworn well and truly to enquire, whether Eliza- 
< beth Steel, the priſoner at the bar, ſtands: mute 
through wilfulnefs and obſtinacy, or by the viſi- 
©© tation of God.“ And the Jury again found a 
verdict, © Mute by the viſitation of God,” The 
fame Jury were immediately ſworn in chief, and 
wa to try the indiftment. They found the 


La 


wills, or to obtain letters of adminiſtration in or 
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priſoner Gore; and at the cloſe of the ſeffion the 1787. 
received re are e for the term of =—— 


TEE? $ 
ſeven JET 189 00 Cs. 


A 7 


we Kix again TroxAs Rana, Cas 199. 


A ict 
Tur tatute 31 Geo. E. c. 10. f. 24. e «Thax Acowrif on 


+ whoſoever ſhall willingly and knowingly take à 2. c. 10. for 


*« falſe outh, or procure any other perſon to take a king: — 


* falſe oath, to obtain the probate of any will or who is par- 
doned before 
judgment, is 


“ der to receive the payment of any wages, pay, or 5 — etent 


<« other allowances of money, or prize- money, due, againſt the 


40 perſon who 
or that were ſuppoſed to be due, ro any officer, ſuborned 


„ ſeaman, or other perſon intitled, or ſuppoſed tb him to take 
be intitled, to, any wages, pay, or other allow- 2 i 
** ances of money, or priae-· money, for ſervices done allowance of 
on board any King's ſhip or veſſel, who has really _ 2 
* ſerved, or was ſuppoſed to have ſerved on board to his former 
* any King's ſhip or veſſel, every ſuch perſon fo of- Meagan 
** fending ſhall be deemed guilty of felony, and ſhall 
* ſuffer death as a felon, without benefit of clergy.” 

Ar the Old-Bailey in July Seſſion 1787, John 
Macdaniel was CoNvICTED on this ſtatute before 
Mn. SERJEANT ADarR, Recorder, for taking a falſe 


[ee ——— 


— 
** — 


() Lord Hale fays, * But what if all this be found againſt the 
4 priſoner, what ſhall be done? Whether judgment of death ſhall 
be given againſt him, though be never pleaded, ſeems yet un- 
determined.“ 2 vol. 317. See alſo Sir Will. Blackſtone's Com- 
Rentaries, 4 vol. 325. 


oath, 


LM gr Zn intact gg — 
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oath; 4% That one James. Lewis, a Seaman on board 
—— his Majeſty's ſhip the Hannibal, died a; bachelor, 


„ inteſtate, and without a parent, and that he, 


% John Macdaniel, was his lawful brother, and next 


of kin,” with intent to obtain letters of adminif- 
tration to the goods and chattels of the ſaid James 
Lewis, &c. In the courſe of the trial it was diſco- 


| vered, that a perſon of the name of Thomas Reilly. 


who appeared as a witneſs, had taken advantage of 
the priſoner's ignorance, and had fuborned him to 
commit the offence... Thomas Reilly was accordingly 
5: cominiteed to take his trial at the next Seſſion, and 
no judgment was paſſed 8 the. e Inn 
Ae 


Ix the bene Seſſion followit g, on the trial of | 


thai indictment. againſt Reilly, for procuring John 
Macdaniel to take the ſaid falſe: oath, John Mac- 
daniel was AD as a witneſs on the part of the 
Crown. 

Tux Couuſel for the 5 3 the n 
of Macdaniels conviction in the July Seſſion pre- 
ceding, and ſubmitted to the Court, that his com- 
petency was thereby deſtroyed, notwithſtanding the 
conviction had not been yet followed by a judgment: 


Vl. Silveſter, but the Counſel for the Crown waived the argument 
Mr Fielding. upon this point; and on Macdaniel's being called 


upon to ſay why the Court ſhould not give him 
judgment to die, according to law, he pleaded his 
Majeſty's pardon in bar, and it was regularly al- 
lowed. 

Tux queſtion therefore was, Whether a ſpecial par- 
don granted after a conviction on this fatute, but 
pleaded and allowed i in bar of the judgment, reſtored 
the witneſs to his compteney ? ? or, Whether it only 

remitted 


M 
ſtati 
deliv 
effeẽ 
ente! 


Ma 2 


i him from the puniſhment to which he would 
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1787. 
have been liable in conſequence of an attainder ? 
| "DO : : I | ReitLy's 
Ix favour of the priſoner it was contended, that Ca. 


as a pardon, by the particular manner in which it; Mod. 15. 
is penned, merely imports an intention on the part . 
of the King to diſcharge the party from future 
puniſhment, it was to be couſidered as a charter of 
remiſſion only; and could not, by conſequence and 
deduction, be confidered as @ charter of reſtoration, 
ſo as to remove the diſability to which the witneſs had 
once been rendered liable, and enable him thereby to 
prejudice the intereſts of third F 5 giving 1 
evidence againſt them.  _. 0 2 
Ox the part of the Crown it was contended, that 2 Hate, 278. 
the King's pardon not only remits the puniſhment, 128 
but reſtores the convict to his plenam et liberum legem. 
Taz Cour were clearly of opinion, That in caſes 
of felony a pardon from the Crown reſtores the com- 
petency of the convict; and that the verdict againſt 
Macdaniel was to be conſidered as a conviction of a 


felony committed through the medium of perjury, 


and not as a conviction of perjury itſelf. The teſti- 
mony. of Macdaniel was accordingly received in evi- 
dence, and the Jury acquitted Abraham Davis, and 
found Thomas Reilly. guilty of the offence with which 
he ſtood charged in the indictment. - But the judg- 
ment was reſpited, and the caſe ſubmitted to the 
conſideration of the TWELVE JUDGES, - | 5 
Mn. Jps ric WIISsOx in June Seſſion 1788, after 
ſtating the particulars of the caſe as above recited, 
delivered the opinion of the Ju po xs to the following 
effect. The learned Judge who tried this indictment 
entertained ſome doubt reſpecting the competency of | 
Macdanig!'s | teſtimony; The caſe was accordingly 


relerved | 
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1787. reſerved for the conſideration of the Jupors; and T 
» they are of opinion, That if Mucdaniel had not re- T 
| Saar. ceived his Majeſty's pardon, ſome doubt might have MW «. 


- been eutertained; but as he was pardoned, | and that 7 
| paidon regularly allowed, they are clear that it not 


Ty only reſpites the convict from. puniſhment, but en- 


tirely abſolves him from the crime, and reſtores | him MI «- 
completely to his former competency and credit 
The caſe. of Creddington v. Wilkins, in Ld. Ch. Ju- 


* tice Hobart s Reports, is preciſely in point, and d 
5 Co. 15 ci ſive of the queſtion; for it is there expreſsly deter- 0 


5 Le. 15- mined, that the King's pardon doth not only cler 
Salk, 4 the offence itſelf, but all the dependencies, penalties, Ml «- 
Bos and dijabilities incident to it. The, Jupors there. 
5 fore are of opinion, That the teſtimony of Mas il <, 
dune was properly admitted in evidence; and that ff « 
omas Neilly, the prifoner at the _s has _ * «, 

** convicted on this indictment-. e 
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A perſon in- s the Old-Bailey in July Seſſion 1787, Henvieth m 


oC. Radbourne was tried before Mx. JusTiIcEt Wri80% fl © 
_ murder, preſent James AvDair, Eſy. Recorder, on an indi&-M J. 
OMmDIne 


one count, ment conſiſting of one count only; which charged © af 


may be found that Henriette Nadbourne, late of the pariſh of 5: ar 
guilty of the 


murder, and Hary-le-bone, in the county of Middleſer, widow, 


acquitted of late ſervant of Honnah Morgan, widow, her wilfif © in 
e trefs, not having the fear of God before her exe af. 

bd, but being moved and ſeduced by the in{tigationM** {0 

OY of the devil, and of her malice aforethougbtM* do 

] . | contrivug: yo 
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„ Widow, 
her mi 
her exes 
{tigatio! 


10 


10 


coutriving and intending her the ſaid Hannah 


Morgan, her miſtreſs, to deprive of her life, and 


feloniouſly and traiterouſly to kill and murder on 
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Case. 


the 31ſt May, in the 27th year, &c. with force 5: 


treſs of the ſaid Henrietta, feloniouſly, traiterouſly, 
wilfully, and of her malice aforethought, did 


and arms, at the parith aforeſaid, in the county 
aforeſaid, in and upon the ſaid Hannah, the miſ- 


make an aſſault; and that the ſaid Henrietta, 
with a certain ſtick having a bayonet fixed at the | 
end thereof, of the value of two ſhillings, which 


ſtick the, the ſaid Henrietta, in both her hands 
then and there had and held, in and upon the top 
of the head of her the ſaid Hannah, did then 


and there feloniouſly, traiterouſly, wilfully, and ; 
of the malice aforethought, of her the ſaid Hen- 
rietta Radbourne, otherwiſe Henrietta Gibbons, 


ſtrike, cut, ſtab, and penetrate, giving to the ſaid 
Hannah, by ſuch ſtriking, cutting,” ſtabbing, 


and penetrating of the ſaid Hannah, with the 


' bayonet ſo fixed at the end of the ſtick aforeſaid, 


in and upon the top of the head of her the faid 
Hannah, one mortal wound, of the length of one 


inch and of the depth of half an mot; of. which 


mortal wound the faid Hannah, from the ſaid 31ſt 
May in the year aforeſaid, until the 11th day of 
July in the year aforeſaid, in and at the pariſh 
atoreſaid, in the county aforeſaid, did languiſh, 
and languiſhing did live, on which ſaid 11th day of 
July in the year aforeſaid, at the pariſh aforeſaid, 

in the county aforeſaid, of the mortal wound 
* aforeſaid, ſhe the ſaid Hannah Morgan died: And 


. fo the Jurors aforeſaid, upon their oath aforeſaid, 


thought do ſay, that the ſaid Henrietta Radbourne, other- 


ontriving 
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1787. © wiſe Henrietta Gibbons, her the ſaid Man 
ane her ſaid miſtreſs, in manner and by the 
Can. means aforeſaid, feloniouſly, traiterouſly, wil- 

5+ fully, and of her malice aforethought, did kill 
„ and murder, againſt the peace of our ſaid Lord 
ee the King, his crown and dignity.” 
Tun Coroner's ot ond was for murder ge- 
veralty.. | 5 
An informa- | NIIs. 49 e the unfortunate viaim of the pri- 
tion before a 
Jules, made ſoner's avarice and rapacity, was an elderly lady 


y the de- Who lived in George-ſtreet near Mancheſter-ſquare, 


ceaſed on 


| oath, in the and who was ſuppoſed to be poſſeſſed of a large ſum 


preſence of | of money aid other valuable property. Being in 


may be given want of a ſervant, ſhe applied in the month of May 


id 
on the dal. 1787 to an office for hiring ſervants, and ſoon after. 


though the yards, the priſoner was ſent to her with a written 
informant 


was not ap- Character ſo highly in her favour, that Mrs. Morgan 


. e was induced to admit her immediately into her ſer- 


though the vice, but her conduct was ſo different from the cha- 
be dend by racter The. was deſeribed to poſſeſs, and indeed it had 
one magiſ- been written by her father in the character of her 
trate only. 
warning, and to ſeek out for another ſervant to ſup- 

ply her place. On the evening of the 31ſt May, 

between the hours of twelve and one, Mrs. Morgan 

defired the priſoner to go to bed, but inſtead of 

obeying her commands, the loitered about the houſe; 

and about half paſt one, while her miſtreſs was un- 

drefling, went into the bed room, and during ſome 
 deſultory converſation aſked her if the had ſaid her 

prayers, but Mrs. Morgan conceiving it to be only 

matter of impertinence, although it was the firl 

© time the had ever made ſuch an enquiry, defired he 

mind and fay her own prayers and go to bed. She 


; | 1 according 


* 


maſter, that her miſtreſs was ſoon obliged to give her 


nan 
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kill 
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| CASES IN CROWN LAW. 
accordingly retired; and her miſtreſs havin g. as the 
ſuppoſed, faſtened the night-bolt of her bed-room 


door, which appeared to her to go very hard -into. 


the ſocket, and which had been prevented by ſome 
perſon from receiving the bolt, retired to reſt without 
the leaſt ſuſpicion of there being any deſign in the 
mind of the priſoner to deſtroy her life. Scarcely, 
however, had ſhe been in bed one hour, before ſhe 
was awakened from her ſleep by repeated blows and 


{tabs about her head and neck; and jumping up ſhe 


ran, with violent outcries of fire and murder, into 


a back-room on the ſame floor. Her continued cries 


alarmed the watch and neighbourhood, and on 
entering the houſe ſhe was found, amidſt a pro- 


fuſion of blood, to have received five large wounds 


on her head, two on the top, one on the left ſide, 
and two on the right ſide, in three of which the 
ſcull was laid quite bare; a large wound on the back 
part of her right hand; and ſeveral very bad bruiſes 
on her elbows and her left hip. On the right hand 
ſide of the fire- place in the bed-room was found a 
long ſtick with an iron head, that had a tuck coming 


upon the point of which there were ſeveral grey bairs, 
vere no other perſons found in the houſe except Mrs. 
Morgan and her maid,. nor were there any means diſ- 
overed by which another perſon, had any been there, 
could have eſcaped, excepting through the front par- 


inches, and through which a neighbour got, for the 


purpoſe of opening the door for the watchmen, when 


he alarm was given. About three o'clock in the morn- 
bg of the 31ſt May, the wounds and bruiſes were ex- 
18 amined 


reſembling thoſe on Mrs. Morgan's head; but there 


lour window, the ſaſh of which was up about eight 


315 
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ut of the ſtick, with a bayonet at the other end, 
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great, though not immediate danger. 
languiſhed in this ſtate ſhe was viſited by Jumes 
Crofts, Eſq. and Sir Robert Taylor, two magiſtrates 
for the county of Miduleſen, and on the th June 
1787, the was carried to the Public Office, where 
Mr. Crofts, in the preſence of the priſoner, took 
down her depgſition and the depoſitions of Henry 


CASES IN CROWN LAW. 


amined by Mr. John Heuuyſide, a ſurgeon of great 
ſkill and eminence in his profeſſion; and, though 
on removing the ſcalp and the covering of the ſkull 
there was no appearance of fracture, he declared 
that from the wounds and bruiſes her life was in 


While the 


Holmes and Rebecca Holmes, in writing, ſtating in 


ſubſtance the circumſtances above deſcribed. The 
whole of theſe examination, Mr. Crofts declared ot 
his bath, was heard by the priſoner; tliat the depeſ. 


tions were diſtinctly read over to her in the preſence 


of Mrs. Morgan; that they were ſigned. by Mr 


'Morganandthe other deponents in his preſence; tha 
they contained correct accounts | of what each de- 
ponent had faid; and-:that he Signed them, a 

having been taken before him as 'a magiſtrate for 
the county. The ſituation of Mrs. Morgan conti 
nued nearly the ſame for about three weeks after 
theſe depoſitions were made, when ſymptoms ap 
peared of matter being formed in her brain, and 
upon trepanning that part of the ſkull which the 
wounds had left bare, great quantities of matte 
were found immediately under the wounds ; and 
after languiſhing for two days, during which the be 
came paralytic, the died on Wedneſday morning tht 
11th July. On opening the head it was diſcoveret 
that the brain was putrified, and there was no doubt 
but that the wounds. . bruiſes ſhe: received hat 
brought 


4. Nei — 
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great Wl brought the brain-into this diſeaſed ſtate, 9 occa- 1787. 
ough Ml fioned her death. The two deponents, Henry Holmes, Er 
ſkull who was a chairman in Duke-/treet near Mancheſter- Cas. 
lared Wl /quare, and Rebecca his wife, were acquaintances of 

as in fl the priſoner both before and after the went to live as 

le the a ſervant with Mrs. Morgan; and on the morning 
Jame I of the trial, Mr. Heavy/ide, tlie ſurgeon, viſited the 5 
ſtrates I priſoner in Newgate, with a view of. learning from 

June her whether any other perſon had been concerned in 

where this horrid tranfaction, When ſhe told him, that ſhe 
took had let Holmes and his wife: into the houſe through. 
Henry the window of the front parlour, and that it was“ 
ng in WM they who had given her miſtreſs the mortal wounds, 
Tue and immediately eſcaped; hut it appeared, that 
ted o there had been a violent quarrel between the Holmes 
and the priſoner, on account of their having refuſed 
| to carry meſſages for her to the man -whoſe name 
7 Mrs me had aſſumed, and with whom ſhe had been con- 
; that nected, but who had abandoned her on account of. 


ch de- her bad character, and diſpoſition to tell lies; and, 

em, z indeed, both Holmes and his wife, who were exa- 

ate fo mined as witneſſes on the trial, not only denied the 

conti tact, but appeared free from all imputation. | 

8. after Ms. GaRROw, in opening this Caſe; to the Jury, 

ms ap: contended, that Mrs. Morgan's depoſition was ad- 2 
in, and miſfible in evidence upon the one of two grounds; | 

ich the Frnsr, as the declaration of a perſon who had received 

matte a mortal wound from the hand of a murderer, and 


s; ani who was, at the time the declaration was made, 
the be lingering under a well founded apprehenſion that her 
ing the] life was in imminent danger; for that a declaration 
ſcovereiſi made under ſuch circumſtances, by a perſon who 
> doubt was ſenſible ſhe was about ſoon to give an account at 
red bai the high tribunal of the Almighty, of the truth or 


＋ 3 falſehood 
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falſehood with which it was miade, was conſidered by 
the law to be made under a ſanction more awful and 


impreſſive than that of an oath itſelf. SEcov DLV, that 


if the circumſtances of her health at the time were 


ſuch as would not render the depoſition admiſſible on 
this ground, it was admiſſible as an information taken 
by a regular magiſtrate, under the ſtatutes of Philip 
& Mary; for it had been-given in the preſence and 


| hearing of the priſoner, upon an oath lawfully-ad- 


(1) See the 
caſe of W. 
Woodcock, 


- Dec. 
eff. 1788. 


miniſtered to Mrs. Morgan, who had thereby called 
God to witneſs that what ſhe ſaid was true, and who 
had in the preſence of the priſoner, made an addi- 
tional atteſtation of its truth, by putting her ſignature 
thereto ; for that any thing that was ſaid, either by 

a proſecutor, a priſoner, or a witneſs, in the pre- 
ws and hearing of each other, although faid in 


common converſation and under no ſolemnity, was 


admiſſible evidence in all Courts both criminal and 
eivil; and the circumſtance of Mrs. Morgan's teſ. 
timony before the magiſtrate, in the preſence of the 
priſoner, having been reduced into writing, inſtead 
of deſtroying its admiſſibility rendered it more 
eligible, inaſmuch as what was ſaid was thereby ren- 
dered more certain, and leſs liable to be miſtaken. 
Taz Covnr received the depoſition in evi. 
dence (1) ; but the fact having been committed at 
the dead of night, there was no poſitive evidence, 
either by the contents of this information, or by the 
ſeveral witneſſes who were examined vivd voce, that 
the priſoner was guilty. | 
Tux evidence, however, though entirely circun- 
ftantial, was extremely ſtrong ; but as there was not 
any fet of circumſtances proved by two witnefles, 
the learned Judge thought the Fe eould not be 
legally 
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legally convicted of the charge of petty treaſon, the 1787. 


ſtatute 1 Edw. 6. c. 12. f. 22. providing, that no 
perſon indicted. for. treaſon, petty treaſon, or mii 


priſion of treaſon, ſhall ſuffer any pain of death 


unleſs the offender be accuſed by ; two ſufficient and 


lawful witneſſes ; and this being confirmed by the 


Ra een 


CAS R. 


ſtatutes 5 & 6 Edw. 6. o. I. ſ. 12. which not only. . 


requires, that no perſon ſhall be condemned of petty 
treaſon, | unleſs he be thereof accuſed by two lawful 


accuſers ; but that the faid accuſers ſhall, if then 


living, be brought in perſon. before the party ſo ac- 
euſed; and avow what they have to ſay againſt him: 
and theſe ſtatutes not being repealed by the 1 & 2 
Phil. and Mary,'c. 10. which orders that all trials of 
treaſon ſhall be accordin g to the courſe 1 the com- 
mon law (a). 

Taz Jury found the 8 3 both o on the 
indictment and inquiſition, of the murder only; and 


the verdict was entered upon the record, Jury ſay. 


* GuiLTy of the wilful murder, but Not GuiiTy 
of the treaſon.” 


Taz judgment was reſpited upon this e 


and three queſtions were ſubmitted to the enn 
tion of the TWELVE.JUDGES. 

Fixsr, Whether a priſoner can be convicted of 
murder upon an indictment or inquiſition for petty 
treaſon? Tuar 1s, Whether the acquittal for the 


petty treaſon does not inv olve in it an acquittal of (18 8 


the murder alſo (2): 


—— 
. }__ 


(a) The ſtatute of 7 & S Will 3. c. 3. ſ. 2, requires two witneſſes 
in high treaſon, or the miſpriſion of ſuch treaſon only; but ſee 
Hawk. P. C, Bk, 2. ch. 46. f. 6. 


24S - SECONDLY, 


Car. 532. 
1 Com. Dig. 
366. 368. 
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| death, and was executed. 
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Win Whether the formation: of INE 


as yer 1 Morgan, the deceafed, authenticated by one witnefs 


only, was legally received in evidence on an indie. 
ment for petty treaſon? | © pages | 


TarmDLy, Whether the information of Hininak 


Morgan was admiffible in evidence, ſhe not appear- 
ing, at the time ſhe gave it, to be eee of 
her approaching diſſolution?̃ 

Mn. RECORD ER, on the firſt day of 5 i 
Seſſion follow! , reported, that it was the unanimous 
opinion of ELEVEN Jo pos, Lord Mansfield being 
abſent, that the learned Judge did right in admitting 
the information of Hannah Morgan to be received in 
evidence, and that the priſoner was legally convicted 


of murder on the indictment, and * for N 


treaſon (a). 
- Taz priſoner Aebi received. ſentence of 


th 


(a) Mr. Juſtice Fofer, in conſidering the queſtion, whether it 
may be adviſeable to proceed upon an indictment of murder againſt 
a perſon plainly appearing to be guilty of perry treaſon, ſays, · Put 
the caſe, that a perſon is brought to his trial upon an indictment 
«« for petit treaſon, and that one witneſs only can be produced, or 
ic that the proſecutor is not furniſhed with any evidence except the 
depoſitions taken before the coroner, or information taken on 
oath before Juſtices of Peace, purſuant to the ſtatutes: and let 
« it be ſuppoſed, that theſe witneſſes are living, but unable to 
<« travel, or kept out of the way by the procurement of the defen- 
« dant. What is to be done in this caſe? Is the defendant to be 


cc 


cc 


* acquitted of the whole charge ? I think not. I think this evi- 
dence, though not ſufficient to convict of perry treaſon, is ſtill 


«c 


66 


admiſſible evidence, and proper to be left to the Jury as upon a 
«« charge of murder; and the Jury, if they are ſatisſied, may find 
the defendant Guilty of the murder, and acquit him of the zrea- 
« ſon.” Foſter's C. L. 328.—Sce alſo the opinion of Ms. JusT1ict 
Wzicar and Mx. JusTice Fos r Ex, in the caſe of Rex v. Swan 
and Jefferies. Foſter's Cro. Law, 106. 10 State Trials, 36 accordant. 
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: demauded his money; and that in conſequence of 


CASES IN CROWN LAW. - 

or + of ge 4 2 | * 18 5 1788. ; 

The KING againſt Jars ATwoop and Tuonas Cami. 
Royrxs. 


A 7 the Sammer Aﬀfizes at Boidgewdtes in i the If the] 


county of Somerſet, in the year 1788, James Atwood believe the 
teſtimony of 
and Thomas Robbins were tried before Mr. JUSTICE an accomplice, 


BULLER for à rabbery on the highway. 2 iQ ofa 


Tux proſecutor depoſed, That on the day laid in N of- 
the indictment he was met by three men, who, after — ſach 
uſing him with violence, and threatening his life, ee 
ſtands totally 
uncorrobor- 


their threats he delivered to them the property men- ated. 


tioned in the indictment; but that it was ſo dark at see 7 Term 


the time, he could not ſwear that the priſoners at the Rep. 609. 
bar were two of the men who robbed him. 

Ax ACCOMPLICE was, under this circumſtance, 
admitted to give his teſtimony; and he depoſed, 
That he and the two priſoners at the bar had, in the 
company of each other, committed this robbery. 

Tur Jury, upon the evidence of theſe two wit- 
nefſes, found the priſoners Gui lv; but the Judg- 


ment was reſpited, and the caſe ſubmitted to the con- 


fideration of the TWELVE JUDGES. 

Ov the firſt day of Michaelmas Term 1788, the 
Jupcrs aſſembled at Serjeants Inn Hall to conſider 
of the propriety of this conviction. | 

Ma. Jusr1ct BULLER at the next Spring Aſſizes, 
held at Taunton, ordered the two priſoners to be put 
to the bar; and addreſſed them, in ſubſtance, as 
tollows : “ Pr180NERS, you were convicted of a 
highway robbery at the laſt Summer Aſſizes at 
* Bridgewater; the material cireumſtances of the 

trial were theſe: The proſecutor gave in evidence, 
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1788. 
Atwooyand 
RoBzing' 


Cask. 


CASES IN CROWN LAW. 


** that he was robbed by three men on the day laid 
in the indictment, mentioning the converſation 
that paſſed during the robbery, and proving all 
the facts that are neceſſary in law to conſtitute 
*© that offence; but as it was dark, he could not 
ſwear to the perſon by whom it was committed. 


The accomplice was then called, who ſwore, That 


he and you had, in the company of each other, 
committed this robbery; and he mentioned all 
the circumſtances that paſſed, which exactly cor- 


<< reſponded with thoſe the proſecutor had before 


related. On the teſtimony of theſe two vitneſſes 
the Jury found you GuiLTY; but on a doubt 
ariſing in my mind reſpecting the propriety of 
this conviction, I thought it proper to refer your 
caſe to the conſideration of the WEKLVE JupGes.— 


My doubt was, Whether the evidence of an ac- 


See Durham 
and Crow- 
der 2 Caſe, 
poſt. 


complice, unconfirmed by any other evidence 
that could materially affect the caſe, was ſufficient 
to warrant. a conviction?— And the Judges are 
unanimouſly of opinion, that an accomplice alone 
is a competent witneſs; and that, if the Jury, 
weighing the probability of his teſtimony, think 
him worthy of belief, a conviction ſupported by 
ſuch teſtimony alone is perfectly legal. The dif- 
tinction between the competency and the credit of 4 
witneſs has been long ſettled. If a queſtion be 
made reſpecting. his competency, the deciſion of 
that queſtion is the excluſive province of the 
Judge; but if the ground of the objection go to 
* his credit. only, his teſtimony muſt be received and 
o Jeft with the J ury, under ſuch directions and obſer- 
« yations from the Court as the circumſtances of the 
caſe ny require, to ſay whether they think it ſuffi 
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« ciently credible to guide their decifion on the Won 
« caſe. An accomplice, therefore, being a compe- ATwoob and 
** tent witneſs, and the Jury in the preſent caſe 1 
„having thought him worthy of credit, the verdict 
« of GuzLTy, which has been found, is ſtriktly 
legal, though found on the LEY of the ac- 
„ complice only (a).“ 

| Hrs Lordſhip then paſſed ſentence of death upon 


the priſoners; but intimated that it was His intention 
to — them to mercy. | 


1787. 


Cas 202. 


The KING dqgainſt JusrIx HA RVEx. 


Ar Chelmsford Summer Aſſizes 1787, for the If a 8 by 
county of Eſer, Juſtin Harvey was indicted before, nn 


delivered ta 


Mr. Jusrick GouLD, for that he, on the 9th the buyer, it 
is not telony, 
September 1785, one horſe, of the price of eight though he 


pounds, of the goods and chattels of Aaron Patrick ;nmediacly 


ride away 
feloniouſty did ſteal, take, and carry away. with it, with- 


Tux proſecutor had ſent his ſervant with the horſe gut P2Ying 


the purchaſe- 
to Harlowbujh fair, in order to ſell it. The priſoner money. 


met the proſecutor, to whom he was perſonally 


1 


8 899 r * nnn. 


n m * 2 "oY 


* —— a. a —_— — 


(a) See the caſe of Jordaine v. Laſhbrooke in the King'sBench 
in Eater Term, 38 Geo. 3. where Ma. JusTice Grose cites and 
relies upon this caſe, ſaying, This is not new law, nor founded 
upon a new principle; for in 1 Hale, 303, zog, and 305, there 
are different initances of convictions on the evidence of accom- 
plices; one in 1672 of a conviction of Hyde and others of a 
'* robbery on the highway, on the teſtimony of one who was a 
party in the robbery, but not indicted.” | 
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1787. known. I hear,” ſays the priſoner, * you have 
> apa d a a horſe to ſell. I think he will ſuit my purpoſe: 
Cass. © and if you will let me have him a bargain, I 
will buy him.” The priſoner and the proſecutor 
walked together into the fair; and upon a view of 

the horſe, the proſecutor ſaid to the priſoner, © You 

“ ſhall have the horſe for eight pounds ;” and call- 

ing to his ſervant, he ordered him to deliver the 

horſe to the priſoner. The priſoner immediately 
mounted the horſe, ſaying to the proſecutor that he 

would return immediately and pay him. The proſe- 

cutor replied, Very well, very well.“ The n 

rode away with the horſe, and never returned. | 


Tux Court. It is impoſſible by any conſtruction 


whatſoever to make this caſe a felony. The caſe in 


() Fel. 82. Kelynge's Reports (1), where a man rides away with 


a horſe. which he had obtained on pretence of trying 
its paces, was a conditional delivery. Major Semple's 
2 Ante, p. Caſe (2), which is the moſt recent of the kind, and 
Qt 186. included in it a confideration of the King v. Pear (3), 
(3) Ante, p. Was a delivery for a ſpecial purpoſe, or rather a con- 
— Caſe tract of unlimited duration. But in the preſent caſe 

the delivery was unconditional, and the contract was 
completed. It was a fale; and the poſſeſſion as well 
as the property was entirely parted with. The pri- 
ſoner has defrauded the proſecutor of the price of 
the horſe, but not of the horſe itſelf ; and the only 
remedy the proſecutor has is by action to recover the 
eight pounds: but the PETE cannot be indicted 
for a felony. 


Any the priſoner was 3 diſcharged. 


| 'The 


al 


| 'The 


| CASES IN CROWN LAW. a 


1 787. 


Cask 203. 


The Krxe a_ 5 WE LLIAM  Monnrs 
 Serjeants Tn Hal, Mucha, Term, 28 Geo. 3. 


A the Ol Bailey. in J uly Seſſion 17 87, George W 
Horne was indicted on the ſtatutes of 12 Anne, c. 7. 2 im- 
and 2 Geo. 2. c. 25. for ſtealing two BAN Kk-Norzs — Dy 
in the dwelling-houſe of Stephen Sullivan, Eſq. the cr . 
property of the ſaid Stephen Sullivan; and William may be re- 
Morris ſtood charged in the ſame indictment on the 8 1 
ſtatutes of 3 Will. and Mary, c. 9. ſ. 4. and 5 Anne, It is not felo- 
e. 31. f. 5. for receiving the ſaid NorEs, the property mid pg 
and chattels of the ſaid Stephen Sullivan, he the ſaid — 
William Morris well knowing the ſaid. notes and been ſtolen. 
chattels to have been feloniouſly ſtolen. There was 
another count charging William Morris as an ac- 
ceſſary after the fact at common law with harbouring 
and maintaining the principal felon. | 
Tux priſoners were found Gui.Ty on all the 
counts (except that which charged Morris as an 
acceſſary at common law) on very clear and ſatis- 
factory evidence; but the Counſel for William Morris 
ſubmitted two objections in his favour to the Court; 
and the Court reſerved the caſe for the opinion of the 
TWELVE JUDGES. 
O the 14th N following all the Jupcts, 
except Lord Mangſield and Lord Chief Baron Eyre, (1) N. B. Mr. 
aſſembled at Serjeants Inn Hall, and the caſe was 8 
again argued b Mr. n 0 on behalf of the pri- argued in fa · 
ſoner (1). | 3 0 _ , 
priſoner, bu 
FirsT. On TION. There i is a fatal variance in the the Jung; 
indictment between the count againſt the principal, ora 


and Counſelonly. 
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1787. and the count againſt the acceſſary. The firſt charges 
Ton the things ſtolen to be the property of Stephen Sulli- 
Cas. van, and the ſecond charges them to be the notes, 
property, and chattels of Stephen Sullivan. There 

cannot be an acceſſary for receiving ſtolen goods, 

unleſs the goods ſtolen are of ſuch a kind as are 

legally included within the meaning of the words 


(2) 3 Will. . goods and chattels (2) ;” for no other kind of 
& Mary, C. 9. 


8 Ann. c. 31. goods can be the ſubject of larceny. The word 


on Eliz. proherti is not ſynonimous with goods and chattels ; 
| for a man may have a property in many things 
which, in reſpect of the vileneſs of their nature, are 
not the ſuhject of theft, as maſtiffs, blood-hounds, 


() 3 Int. cats, monkies, &c. (3). So alſo, if they reſpect 
199. the realty; as a box in which charters are contained, 


although the box may be of great value, and, if 
ſtolen without the charters in it, would have been 
the ſubject of an indietment of larceny. The 
framer of the indictment, therefore, having confined 
the ſubject of it by a certain deſcription, it ſhall not 
be now permitted to define the thing ſtolen more 


ſtrictly in the charge againſt the acceſſary than they 


have done in the charge againſt the principal: being 


called property as to the neo. nil it cannot be con- 


ſtrued chattels as to the acceſſur nm. 
SECOND OEC TIN. The receiving of Ban: 

NoTrs, knowing them to have-been ſtolen, is not 

felony, either by the common law, or by the ſtatutes 


on which the charge againſt the acceſſary is founded. 


The receiving of ſtolen goods was at common law 
a miſdemeanor only; and a man could not be guilty 


as an acceflary after the fact, except by receiving 


the felon himſelf. But it is enacted by the ſtatutes 
of the 3 Will. and Mary, c. 9. ſ. 4. and 5 Anne, 
5 c. 31. 
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CASES IN CROWN LAW: 3e 


e. 31. f. 5. . That whoever ſhall buy or receive any 1787. 


i« Goops' On 'CHATTELS that ſhall be feloniouſly ee 
taken or ſtolen from any other perſon, knowing Cass. 
« the ſame to be ſtolen, ſhall be taken and deemed 
an acceſſary to ſuch felony after the fact, and 
„ ſhall incur the ſame puniſhment as an acceſſary to 
the felony after the felony committed.“ The 
queſtion therefore is, Whether BAx k-Norts can be 
conſidered as GoopDs,anD CHATTELS within the 
meaning of theſe ſtatutes? Bank-Notes were not, 
at common law, the ſubje& of larceny; for although 
that offence 1s defined to be the felonious taking and | 
carrying away the Goods and Chattels of another (4), 8 
yet it has always been confined to the mere perſonal 33. a. and b. 
Goods and Chattels of another, which do not ex- 
tend to every ſpecies of perſonal property of which 
a man may become poſſeſſed. The words bona et 
catalla do not of their proper nature extend to 
charters, or to any evidences: concerning the free- 
hold or inheritance, or to. obligations, or to deeds, 
or to other ſpecialties (5) ; and therefore it is ſaid (5) Yelv. 68. - 
by Lord DYER, that an action of trover will not 
lie for a bond, nor can the value of it be demanded 
by the name of Goods and Chattels (6). Among (6) 1 
this ſpecies of property which were not the ſubjects 
of larceny, becauſe they were not comprehended 1 
within the legal idea of Goods and Chattels (7), 8 
17 

were Bank-Notes, and every other deſcription of 888. 
property which is within the denomination of 9 P 
Choſe in Action. But it is enacted by the ſtatute 
2 Geo. 2. c. 25. ſ. 3. That if any perſon or per- 
* ſons ſhall ſteal or take by robbery any Exchequer 
orders, Exchequer bills, Banx-NoTEs, bonds, 
bills of 3 Kc. notwithſtanding any of 

the 


(8) Hil. 31. 
Geo. 2. 


1 Burr. 457. 8 
remove it; for his Lordihip exprefsly declares, that 


. casES IN CROWN LAW. 
$62 the nid particulars are termed in law a Cloſe i in 


«© Aion, he ſhall be deemed: guilty of felony of the 
_ ** ſame nature, and in the ſame degree, as it would 
have been if the offender had ſtolen any other 


„ goods of the like value with the money due on 


„ ſuch orders, bills, bonds, notes, &c. or ſecured 


thereby.“ This ſtatute undoubtedly makes Bank- 
Notes ſo far Goods and Chattels, as to make them 
the ſubje& of larceny; but no farther: it does not 


ſay that the receivers of ſtolen Bank-Notes ſhall be 
confidered as acceffaries after the fact, or that Bank- 


Notes ſhall be conſidered as Goods and Chattels to 
all intents and purpoſes whatſoever. As to the pro- 


| viſion, that ſuch perſons who ſhall ſteal them ſhall 
be puniſhed ** in the ſame manner as if they had 


<« ſtolen other goods of the like value,” the word 
goods, in this part of the Act, is not uſed in the 
ſtrict, legal, and technical ſenſe of the term, but is 
only put as an inſtance, and uſed in the general and 
colloquial acceptation of the word, as ſynonimous to 
% property” in general. If any doubt could be 
entertained on this ſubjett, the opinion of Lon 
Maxsrixtö in the caſe of Miller v. Nace (8), long 
ſubſequent tothe paſling of the Act, would certainly 


Bank-Notes do not reſemble, and therefore ougli 
not to be compared to goods, ſecurities, documents; 


and other chattels; but ate to be treated as Money 


or,cath; and it has been uniformly held, that money 
cannot be included within the meaning of the ** 
Goods and Chattels.” In Davidſon's Caſe, a 


Carliſle Aſſizes 1766, a man was indicted for re- 


ceiving money, knowing it to have been ſtalenz and 
1 Jesriex BATUURST. was clearly. of opinion, 
| that 


Vo; 


Cass IN CROWN LAW. 
that money was not within the ſtatutes 3 Will. and 


2 Mary, c. 9. or 5 Anne, c. 31. In the cafe of V ool- Mo 
duld comb v. Woolcomb it was held by Lo RDV CHAN CELL OR 
ther Krxo, that the ready- money and bonds of a teſtator 3P. wil. 
e on do not paſs by the word ** goods. > Mu. Jusrice 7: 
ured Wl Fosrzn alſo ſays, that money is not within the 10 Fetter, 79. 
ank: and 11 Will. 3. c. 28. which makes it a capital 
them Wl offence to ſteal any goods, wares, and  merchandizes, 


not to the value of five ſhillings, from a ſhop or ware- 
ll be houſe. | But even admitting that Bank-Notes were 
ank- now taken to be Goods and Chattels by virtue of the 
els to 2 Geo. 2. c. 25. to all intents and purpoſes whatſo- 
pro- erer, yet it would be impoſſible to include the re- 
ſhall i ceivers of them under the 3 Will. and Mary, c. 9. 
had and 5 Anne, c. 31. becauſe © Bank-Notes” could 
word Bi not be at that time in the contemplation of the 
in the Legiſlature as Goods and Chattels. All bonds, bills, 
but 1s Wt notes, and other ſecurities, were then Choſes in 
Attion, and could not be included, by any con- 
ſtruction, within the meaning of the words Goods 
and Chattels;” for thoſe words can only refer to 
the receipt of ſuch things as were Goods and Chattels 


91 Eliz. c. 12. takes away clergy from acceffaries 
after the fact in horſe-ſtealing; but it has been held, 
that the ſtatute only extends to ſuch offenders as 
vere acceſſaries at the time the Act was made, v:z. 


money; {acceffaries at the common law; and therefore if a 
money man knowingly receiving a ſtolen horſe, did not 
e wort Mello receive the felon, he was held not within the 
aſe, M Wet. It is true, that ſuch an offender may now be 


untthed as a receiver 0 ſtolen goods under the 
b Anne, c. 31. . 


that W vox. II. | 3 | AFTER 


at the time the Acts were paſſed. The ſtatute of the Foſter, 37 34 
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 Monrig's 
CASE. 


JuDGEs on two grounds. 


CASES IN CROWN LAW. 


AFTER the argument was cloſed, the auditors wert 
ordered to withdraw, and the Ju Ds conferred — 
themſelves upon the {| ubject. 

Mx. BARON PERRVYN, in January Sellion 1788 
after ſtating the particulars of the caſe, delivered the 
reſult of their conference to the following effect:— 
This caſe was reſerved in July Seffion laſt by Ms, 
Ros, and referred to the conſideration of the 
FIRST, On a variance 
between the count againſt the principal, wherein the 
notes are charged to be the property of Stephen A 
Sullivan, and the count againſt the acceſſary, wherein 


©” = Of 


they are charged to be the property and chattels of 4g 
Stephen Sullivan. SECONDLY, That the receiving 10 
of Bank-Notes is not within any Act of Parliament gig 

f 


which makes receivers acceſſaries after the fact. On 


the firſt day of laſt Michaelmas Term the Ju pcs, . 5 
on a conference had by them, directed Counſel to 7 c 
be heard oft theſe objections ; and on the 14th ff . f 
November the caſe was argued before TEN Jpeg, FT 
with great ability, and very much at large, by Mr he 
Knowlys. The Ju pa ks have ſince conſidered d 

thoſe arguments; and with reſpect to the firſt ob ol 
jection, they are unanimouſly of opinion, that the 55 


word * Chattels,” in the count againſt the ac 
ceſſary, may be rejected as 1 The ſubjed 
of the ſecond objection has occaſioned a difference 
of ſentiment among the Jupcrs; but a majority d 
them are of opinion, in which opinion I concur, 
that Cayle's Caſe, 8 Co. 33. Channel v. Ramſbotton 
Telv. 68. and particylarly Miller v. Race, 1 Burt 
457. are in point; and that Bank-Notes” are nd 
* Goods and Chattels” within the meaning of ti 
ſtatutes of the 3 Will. & Mary, c. 9. and 5 Anne 
c. Jl 
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were c. 31. and that the judgment againſt William 1787. 
nong Morris, the priſoner at the bar, muſt AY 
| be arreſted, - erg 5 OY 
1788, Tux e was accordingly diſcharged 
d the | 
ct 
Mx, | G15 10; dr | — 
f the .. n iges eint 
man bn, 10S 0 EO „ e 
5 ho „The Nine a Hxxnr STERN 5 
tephen 


Cas 204. 


Ar. the Old-Bailey,. in een Seſſion AF 87, On an in- 


herein 

den Henry Sterne was tried before James Ava R, ESQ: 1 way 
ee Recorder, preſent Mx. + USTICE ' Gnosz and My. for privately 
/eLVINg ſtealing from 


jament 
t. On 
5 DGES, 
nſel to 


Baron THOMPSON, for ſtealing *** one badge called the parton, 


1 A GEORGE, made of gold and filver, and a the hand 
alone that 


certain precious ſtone called an Onyz, aud divers takes the 


* diamonds ſet in and upon the ſaid badge, value es 5 


five hundred pounds, the property of the Right capital part 


14th off ; . 
| U DGES ' Honourable Henry Somerſet, Duke of Beaufort.” 8 1 
he indictment conſiſted of two counts: the firſt at this is a fact 


by Mr. 


for the con- 
* law for a robbery * in a certain court and fideration of 


ered 0 

arſ oben place near the King's highway; and the e 2 

mat th econd on the ſtatute 8 Elis c. 4. for ſtealing 1t circumſtan- 
| rivily from his perſon. ces of the . 

the ac. caſe. 

> ſubjed Tux Duke of Beaufort, on the 4th June 1787, | 


1ad been at the Court held at the Palace of St. James 
n commemoration of his Majeſty's birth-day; and. 
dn his return he came down the ſtairs which lead 
nto the great court of the palace, but not finding 
Us ſervants | in waiting there, he walked forward into 
he inner ſquare, commonly called the Kitchen- 
arden Court, where great numbers of perſons were 
landing as uſual to obſerye the ſplendour which 

= F 2 | arrays 


ifferenC! 
jority ot 
'CONCUl, 
nſbot ton 
1 Bur. 
are nd 
ig of t 
| 5 Anne 
c. 31. 
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| l ! 1 787. arrays the company on that day. While his Grace, th 
14 Fee, decorated with his riband, to which THE GEORG Hil 
0 Ca. Was pendant, waited until his carriage drew up, he Ng 
14 | obſerved @ carriage coming by; and while he was in 50 
Wt! a manner ſurrounded by ſeveral of the ſpectators, 
1 he felt himſelf particularly preſſed upon by the pri- ny 
Wi ſoner at the bar, who was dreſſed in blue, and by WW „ 
1 another man, who appeared to be the priſoner's 5 
1 companion, dreſſed in black ; when immediately 8 
1 putting his hand to his fide to feel for his GEORGE 1 
1 14 he found it gone; and he immediately exclaimed to * 
* his ſervants, who were coming up with his carriage an. 
1 19 | I have loft my GROROE;“ but he declared that he ll 
88 did not know that he had loft it until he put his hand 0 
1 down to his fide, or previoufly entertain the leaſt a 
Wy iclea that it had been taken away. The firſt ſervant, his 
1 upon hearing his Grace's exclamation, and ſeeing the 
1 him point towards the priſoner and the man in his 
1 black, who were rapidly moving off through the "2 
18 firſt paſſage into the Secretary of State's yard, in. "A 
Wl mediately purſued them, his Grace at the ſame time yer 
. ho calling our, Ihe man in black; it is the man it ar 
1 | « hlack;” and overtaking them as they turned into my 
1 ph a narrow paſſage to avoid him, he ſeized each of them by 
1 by the collar, and held them until one of the Marſhal "4 
1 men, to whom his Grace had pointed out the man in "ID 
WH black as the perſon he ſuſpected to have taken Tar an l 
i il GEOROE, came up to his aſſiſtance. The ſervant im- ing 
1 mediately put his hand to the outſide of the coat-B h 
418 pockets of the man in black; but not finding any the 
| * thing there, he put his hand in the ſame manner to caſe 
"be F Emily the priſoner's pockets, who ſhied away fron W 1; \ 
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the touch, and on further examination Tux GEOROI cauf 
was found in his right-hand coat-pocket. But while MW 
n | the 
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CASES IN CROWN LAW. 
the ſervant was ſearching the priſoner” 8 pockets, the 


man in black contrived to make his eſcape, and run 
. he priſoner, howev er, of whom the ſervant Strang 


away. 
never let go his hold, was ſecured, and delivered 
over to the Marſhalman, who conveyed him to pri- 
ſon. It appeared, that the end of the riband to 
which THE GEORGE was ſuſpended had not been 
cut, but that the badge had been ao! from it by 
untwiſting the diamond-knot. 5 

Tux Cobnr. 


expreſsly exclude the poſſibility ef the other; for 


the firſt imports, that THE GzonGE was taken from 
his Grace's perſon by open force and violence, and 
the other, that it was taken privately, and without 
his knowledge. The evidence. however, in the pre- 


lent caſe, applies only to the latter count; for it 
proves that the perſon who took it, whoever that 
perſon was, took it privately and unperceived. The 


ſtatute upon which this count is framed, makes 


privately ſtealing from the perſon a eapital offence, 
by depriving the offender of the benefit of elergy ; 


but it has in this reſpe& been always conſtrued with 


great ſtriftneſs in favour of the party accuſed, and 


as it does not extend in expreſs terms to perſons aid- | 


ing and abefting the commiſſion of the offenee, the 
law holds, that only he whoſe hand actually takes 
the proper ty is guilty of the privately ſtealing. The 


caſe is different i in indiẽtments on the ſtatuté 10 and 


11 Will. 3. c. 23. for preventing thop-lifting, be- 
aue by that datute, thoſe who ſhalt aſſt, hire, br W 
3 3 ; | com- 


The two counts in this indiftment 
| are not only ſeparate and diſtinct; but different from, 
and indeed oppoſite to each other; and the eireum- 

ſtances that would ſupport the one charge, Wduld 
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CASES IN CROWN LAW. 


command any perſon to commit ſuch offence, are 
_ expreſsly excluded from elergy. The evidence in 


the preſent caſe leaves no room to doubt that Tax 
GEORGE was privately ſtolen from his Grace; and 
the only queſtion is, whether the priſoner is the per- 
ſon who actually ſtole it. Now the circumſtance of 
finding ſtolen property in the poſſeſſion of a man is 
preſumptive evidence to ſhew that he was the per- 


ſon who ſtole it; and in itſelf, ſimply conſidered; it 


is evidence that he ſtole it in the particular mode in 
which it was ſtolen: thus, if goods are ſtolen out of 
a houſe by means of a burglary, the poſſeſſion of 


thoſe goods, unaccounted for, is evidence, very ſlight 


indeed, but ſtill evidence, not only that he ſtole the 
goods, but that he committed the burglary. 80 
where property has been taken by robbery, the pol. 


ſeſſion of ſuch property, recently after the fact is 


committed, 1s evidence that the poſſeſſor obtained it 


by that identical ſpecies of offence. So in the pre- 


ſent caſe, the poſſeſſion of THE GroRGE is prima 
facie evidence that the priſoner ſtole it in the parti 
-cular manner deſcribed in the indictment. But the 
preſumption ariſing from this circumſtanee may, in 
this and in all the caſes mentioned, be explained 
and rebutted by the other circumſtances of each 
caſe: and the queſtion in this caſe is, under all the 
circumſtances, whether Henry Sterne, the priſoner at 
the bar, was actually the perſon whoſe hand took 
this property from the. poſſeſſion of his Grace the 
Duke of Beaufort; for if it were taken by the man 
in black, and handed over by him to the priſoner, 
as is uſual in larcenies of this deſcription, althoug| 
the priſoner in that calc is equally. guilty. of the 

Common 
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' eommon larceny with the perſon. who actually. mack it, 


proviſions of 8 and 9 Will. 3. c. 26. ſ. 6. 
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1787. 


yet he cannot, in conſtruction of law, be conſidered 

: ENS 6 . STERNE'S 
guilty of the prevately ftealing, becauſe that parti- Casx. 
cular ſpecies of guilt can only be fixed on the perſon 

who did the act; and the inference of law dtifing 
from the poſſeſſion of the ſtolen property will be-re- 
butted and deſtroyed. 

Tux Jury, under theſe directions "TIO the Court, 
retired for ſome time, and rgg urned with a verdict.of 
Not Guilty on the firſt count Guilty of ftealing, but 
not privately, on the ſecond. © | | 


Ink priſoner was tranſported for ſeven years. 


The King againſt Tromas DEAN. 


Cas E 205. 


Tu E priſoner was indicted by the name of Thomas in chat man- 
Dean at the Old Bailey in September Seſſion 1787, 9 
for putting off counterfeit money, contrary to the p Wer 3 
tried, and a 
Ox being put to the bar to be arraigned, he pleaded —_ _ 
by Counſel ore tenus, that his name was John and not ers SY by A 
Thomas Dean, counter-plegs 
TE Clerk of the Arraigns 0 on behalf of the Crown 
replied, that he was as well known by the name of 
Thomas as by the name of John Dean; and upon this 
replication the iſſue was joined. 
Tu Sheriff returned a Jury in/tanter to try this 
ue, and it was found for the Crown; upon which 
the priſoner pleaded over to the felony, Nor 
GuiLTy. 
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CasEs IN CROWN LAW. 
Hs was immediately arraigned upon the indie 
ment, and put upon * trial; and the hang W 
him Gurrlryr. 


Ox being aſked by the Clerk of hath what he 


had to ſay why judgment of death ſhould not be 


paſſed upon him according to law, he prayed to be 
allowed the benefit of clergy. Againſt this plea the 
Connſel for the proſecution filed a counter-plea, 
which alleged that the priſoner was not entitled to 
the benefit of the ſtatute, becauſe it had _ before 
allowed to him. 

Tur Cour gave the "us time till the 455 
ing Seſſion to frame a replication to this counter- 


plea; but he died in Newgate in the Intermediate 
time, : 


The Kino again AxprEw REDMAN and Others. 


A bad indict- Ar the Old Bailey 3 in : Sins Seffion 1787, be- 


ment may be 
mate Fool 


fore Mn. JusTIct GROSE, John Cooper was indicted 


by rejecting, for grand larceny; AvD Thomas Upton, Furrel Ker- 


as inſen ible 
and uſ-leſs, 
ſuch words 
as obſtruct 

the ſenie of 


it, 


2 Roll. Abr. 


207. 


nan, and Andrew Redman, were charged in the ſame 
indictment, on the ſtatutes of 3 Will. had Mary, c. 9. 


ſ. 4. and 5 Ann. c. 31. 1 5. as acceſſaries . the 
fact. 


Tux charge in the indictment againſt Andrew Red- 
man was in theſe words: And the Jurors, &c. do 


further preſent, that Andrew Redman, late of the 
6 pariſh of, &c. fix cotton ſhirts, of the value of twenty» 
„five ſhillings, being other part and parcel of the 

“ goods 


lict- 
und 


it he 
t be 
o be 
z the 
plea, 
d to 
efore 


enſu- 
inter- 
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% goods and chattels ſo aforeſaid feloniouſly ſtolen, 


537 
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10 taken, and carried away, feloniouſſy did receive — 


« and have (he the ſaid Andrew Redman then and 


« there well knowing the ſaid goods and chattels ĩ 


© have feloniouſly ſtolen, taken, and carried _— 
* againſt the form of the ſtatute,” & c. 

THE words of the ſtatutes are, That if any per- 
*® ſon or perſons ſhall buy or receive any goods or 


« chattels that ſhall be feloniouſly taken or ſtolen 


from any other perſon, knowing the ſame 70 be 


” fac, Ke. 
Ir was objected, deloes Ms. Asa ADAIR, 


of the indictment which ſhould have imputed to the 
acceſſary a knowledge of the felony before com- 
mitted, the framers of it had uſed the preſent tenſe 
of the infinitive mood of the active auxiliary To 
HAVE, viz. to have feloniouſly ſtolen,” inſtead of 
the paſt time paſſive of the neuter verb To BE, viz. 
to have been feloniouſly ſtolen.” 

Taz RECORDER upon this objection reſpited the 


the rwELVE JUDGEs. 

Iv October Seſſion 1787, the a was put to 
the bar, and informed by Mn. JusTice HEArn, that 
upon mature conſideration the JuUpGts were of opi- 
nion, That the inditment might be fupported by 
rejeting as inſenſible the words which obſtru the 
ſenſe, vis. the words to have; and then the in- 
dictment would run thus, the ſaid Andrew Red- 
man, then and there well knowing the ſaid goods 


* ſtolen, he or they ſhall be taken or deemed an 
« accefſary or accelluves to ſuch felony after the | 


Recorder, in arreſt of judgment, that in that part 


£DMar's 
Cas. 


judgment, and ſubmitted the caſe to the opinion of 55 
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1787. v and chattels feloniouſly ſtolen, taken, and carte 
Rzpuan's = away (I).“ 


Cask. Taz priſoner upon this determination received 
(1)Sce 4 Geo. 


ye +200 ſentence to be tranſported for the term of fourteen 


years, to commence from the time of his con. 


viction. 3 F 
* — __{pR————— 
Casz 207. The Rive a, igainſ De RAM « and CnowDen. 


The practice Orv-3an. ILEY December 8 1787, the pri- 


of not callin 
upon a 8 ſoners were tried before Ma. Baron PR RRYN for 


ſoner to de- burglary in the dwelling-houſe of Hannah Molt, 


fend himſelf 


againſt the and ſtealing en a great * of wearing 


ſingle uncor- 
roborated PP arel. 


teſtimony of THE only e which: Atteste the 8 
erin BY aroſe from the teſtimony. of one Francis Fleming, a 


* va wh pawn-broker, who had been in the habit of receiv- 
wwiththe Court ing ſtolen goods for a ſeries of years, but who had 
_ 5 * er n e a great number of the principal offenders 
law; and a and been bound over by. the Juſtices . of the Peace 
priſoner Re to give evidence againſt them as a witneſs for the 
on ſuch teſti- Crown. 


1 Tut priſoners Counſel, 3 an io of 


the witneſs. Fleming On the voir dire, endeavoured to prove him 
| an accomplice in the hurglary, in order to form an 
objection againſt the competency of his evidence, 

on the ground that no previous teſtimony of the 

priſoners' guilt had been given, and that under ſuch 
circumſtances the uncorroborated teſtimony of an 
accomplice could not be received. 


But 
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Bur THE Count ſaid, that Fleming was to be 1787. 
conſidered rather as an acceſſary after the fact than 8 
as an accomplice in the fact: but even admitting and Cxow- 
that he had been an accomplice, the objection would * Css. 
only go to his credit, and not to his competency. 
This matter was determined by all the Ju pos on 
the firſt day of the preſent Michaelmas Term. Mx. 1 
Jusxick BULLER had tried a priſoner for felony, Co er = 
and he was convicted on the evidence of the ac- fizes at 
complice only: he referred the caſe to the TWELVE 1 
Jupcts; and the TEN Ju pes who were preſent Ante, p. 521. 
were unanimouſly of opinion, That the circumſtance 
of his being an accomplice went to his credit only, 
and that his evidence might be left with the Jury, 
although it was entirely uncorroborated by any other 
teſtimony (1); and that the practice of rejecting an (i) There 
unſupported accomplice, is rather a matter of dif OO 


in this caſe 
cretion with the Court than a rule of law. that a felony 


had been 


Tye Court accordingly told the Jury, that mw” committed. | 


caſe depended entirely on the evidence of Fleming 
and after ſome deliberation, they found the prfoners 
Bont 

Tu matter was afterwards mentioned to the 
Jo pos, and the priſoners at the end of the Seſſion 


i J 
received ſentence of death, \ 
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| 540 CASES IN CROWN LAW. 

| Cask 208. 'The Kive againſt Wrzn. | 2 
f In the King's Bench, Michaclmas Te erm 17 87. 27 
ws 3 Tur E. defendant was broug ut before the Court fel 


for know- Under a writ of Habeas Corgine, and prayed that he nid] 
inglyreceiy- might be admitted to bail. On reading the return, fele 


ing part o 


the cargo of it appeared that he had been committed on a charge UNC 
a Mp inthe gf receiving part of the cargo belonging to a veſſel 


ames, is not 
8 K* in the river Thames, he well e mo ſame to be 


the _ ſtolen. 
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i 1s felony, Ir is enacted by the ſtatute 2 Ges. 3. c. 28. f. 12. 

® though 1 it is 

not expreſſed ** That every perſon who ſhall buy or receive any 
to befoin bart of the cargo or loading of, or any good 
2 Geo. 3, * ſtores, or things of or belonging to any ſhip or 
©. 26. s veſſel in the river Thames, knowing the ſame to be 


e ſtolen or unlawfully come by, or ſhall privately 
* buy or receive any ſuch goods, ſtores, or things, 
© Kc. thall, being thereof convicted by due courſe 

<« of law (although the principal felon or felons 
or have not been convicted of ſtealing the ſame) 
be tranſported for fourteen years, according to the 

« laws in force for the tranſportation of felons.” 
Co By Rr Ix was contended in favour of the priſoner (I) 
MZ * A. that the offence deſcribed by the ſtatute was a miſde- 
%% mmneanor only, and not a felony; for that as the 
"©  Tegiſlature had not expreſsly enacted that it ſhould 
bea a felony, it could not be ſo made by conſtruction 
and implication; and that the concluding words of 
the clauſe were merely explanatory of the time and 
it manner of puniſhment, and not & Golcriphive: of mn 
i _ 6 e eee S : 


urn, 


him to hall. 


CASES IN CROWN LAW. 
ov the part of the proſecution it was contended (2), 


that the offence for which the prifoner was committed WET 


was felony, and therefore the Court would not admit 


felons; and by 1 Ann. ſt. 2. c. 9. f. 2. may be pu- 
nühed as for a miſdemeanor, where the principal 
felon is not convicted. The ſtatute, ' therefore, 
under which the priſoner ſtands committed, muſt 
be conſidered in Pari materid; and although the 12th 
ſection does not in expreſs words declare that ſuch 
offenders ſhall be felons, yet it is evident they were 


| intended by the Legiſlature to be ſo conſidered ; for 


541 


1787. 


CAsk. 


By the Sand 4 Will. and Mary, c. 9. (2) By Mr. 
{. 4. receivers of ſtolen goods may be proſecuted as SHEPHERD. 


by ſection 14. any perſon ſtealing or unlawfully re- 


ceiving ſtolen goods, knowing the fame to be ſtolen, 


ſhall, on diſcovering two other offenders, be intitled 


| to a pardon for all fach felonies. 


' Tux Couxr being of opinion that the offence was 
FeLowy, the priſoner was remaaded. 


— ———— 


The KING 0 Witt Hows. 


Ar the Old-Bailey in January Seffion 17 88, 17 itliam Ts In what 


anner the 


1788. 


Cask 20g. 


Howe was convicted before MR. JusTICE WILSON, —— the 


preſent L. C. B. Exnk, on the ſtatute 6 G. 3. C. 36. the preſerva- 


tion of 


tor ſpoiling and deſtroying in the night-time five farubs, roots, 
SHRUBS called ſweet bay-trees, of the value of five} 1 
ſullings, growing in an incloſed Sn belonging pounded. 


to Robert Palethorp. 

A Dousrt aroſe, Whether the gatute 6 Geo. 3, 
c. 36. which makes the offence felony, puniſhable 
with tran ſportation for ſeven years, was not virtually 


repealed 


plants, &c. 
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CASES IN CROWN LAW. 


repealed by the ſtatute of 6 Geo. 3. c. 48. which 
makes the offender liable to pecuniary penalties only, 
on his firſt and ſecond conviction. Upon this doubt 


the judgment was refpited, and the caſe referred to 


the conſideration of the TWELVE JuDGEs. 
Taz ſtatute of 6 Geo. 3. c. 36. enacts, That all 


and every perſon and perſons who ſhall in the 


e night-time pluck up, break, ſpoil, or deſtroy, or 
„carry away, any root, ſhrub, or. plant, roots, 
„ ſhrubs, or plants, of the value of five ſhillings, 


© and which ſhall be growing, ſtanding, or being, in 
ce the garden-ground, - nurſery-ground;- or other in- 


„ cloſed ground, of any perſon or perſons: whomſo- 
© ever, ſhall be deemed and conſtrued to be guilty 


f Ferovxy, and the Court have authority to tran- 


* ſport ſuch offenders for ſeven years.“ 

Tux ſtatute of 6 Geo. 3. c. 48. ſ. 3. enacts, « That 
* all and every perſon who ſhall pluck up, or cut, 
„ ſpoil, or deſtroy, or take or carry away, any 
root, ſhrub, or plant, roots, ſhrubs, or plants, 
% out of the fields, nurſeries, gardens, or garden- 
grounds, or other cultivated lands, of any perſon 


© or perſons whomſoever, without the conſent of 
d the owner or owners thereof firſt had and obtained, 


« and thall be thereof convicted on the oath of one 
„ or more witneſs or witneſſes, before one or more 
<« Juſtice or Juſtices of the Peace for the county or 


place where the offence thall have been com- 


« mitted, ſhall for the jir/t offence forfeit any ſum 
not exceeding forty ſhillings, &c. together with 
„ the charges previous to and attending ſuch con- 


viction.—And if any . perſons ſo convicted ſhall 


again commit the like offence, and ſhall be thereof 
convicted in manner aforeſaid, ſuch perſon and 
* perſons 


— 


CASES IN CROWN LAW. 843 


e perſons ſhall forfeit for ſuch: fecond food. any 1788. 
e ſum not exceeding ire pounds, &c. together with 
« the. coſts and charges, &c.—AnD if any perſon ſo NY 
before convicted ſhall a third time commit the like b 

« offence, and ſhall be thereof convicted, ſuch per- 

t all « ſon for ſuch third offence ſhall be deemed guilty 

the « of felony; and the Court hath authority to tran- 

or *« ſport ſuch perſon for the ſpace of ſeven years. 


ots, WW Ma. Baron Tromes0N, in the February Seſſion 
Ngs, following, delivered the opinion of the JupES.— 
„ in At a meeting of the Ju poxs, from which only one 
in- was abſent, this caſe was taken into conſideration ; 


nſ0- and they are unanimouſly of opinion, That the ſtatute © 
ulty of 6 Geo. 3. c. 36. upon which the indiétment is 
ran- founded, is not repealed by the ſtatute of 6 Geo. 3. 
c. 48. ſ. 3. The firſt ſtatute applies only to the 
offence of ſtealing or deſtroying thrubs of the value 
of five ſhillings in the night-time, and does not at 
all extend to the ſtealing or deſtroying thrubs in the 
day-time, be their value to what amount it may. 
The ſecond ſtatute was paſſed during the ſame ſeſſion 
of Parliament as the firſt ſtatute, and it recites the 
practice which prevailed of ſtealing and deſtroying 
roots, ſhrubs, and plants, many of which, ſays the 
preamble; are of great value; and to protect this 
pecies of property both by day and by night, this 
Act was made. Theſe ſtatutes, therefore, are to be 
conſidered in pari materid, as compoling one ſyſtem 
of law, and when taken together their proviſions 
will ſtand thus: If the property taken or deſtroved , 
be of the value of five ſhillings, and the offence be 
committed in the night-time, the offender may be 
proſecuted for the felony under the 6 Geo. 3. c. 36.— 
If the property be under the value of five ſhillings, 

. and 
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544 CASES. IN CROWN LAW. 
1788. and taken or deſtroyed by night or by day; or being 


the priſoner. 


wheat, is not 


* 


above the value of five ſhillings, and under forty 
How's ſzillings, is taken or deſtroyed in the day-time; the 
offender can only be punithed by the penalties in- 
flicted by 6 Geo. 3. c. 48. f. 3.— The JuDess there. 
fore are all of opinion, That the priſoner was pro- 
| perly convicted upon the firſt meutioned ſtatute. 

Tnx priſoner was fined one a EET 

ſix a: 


The KixG againſt Hexzy Jupp. 
In the King's Bench, Hilary Term, 1788. 


Cast 210. 


Ins commit- ſp RY JUDD was committed to Hertford gad 


ment for 
felony it is hy a warrant under the hands and ſeals of eleven 


not neceſſary ” Juſtices | of that county, On the 'oath of George 


to allege 

that the of- Stoorder and others, charging him * with giving 
| fence was 

feloniouſly . two guineas to one Daniel Fright. (which D. 


done; it is right ſtands convicted of a burglary in the 


ſufficient if 


enough ap- ©* dwelling-houſe of the ſaid George Sworder) to 
pear for che 4. diſturb the dwelling-houſe of the ſaid Georg 


Court to col- 


le& whether © Stworder. AND ALS0—with giving to Nathanid 
— — * fs Rand, about a fortnight after harveſt laſt, 4 
rw and ** guinea and a half, to keep on with the ſai 
cordingly ** George Sworder as the ſaid N. Rand had then 
bailor remand «© begun, and to do him the ſaid George Sworder 
Setting fire all the miſchief he could, except killing him.— 
to a parcel © Any for being acceffary with the ſaid N. Rand 


ofunthreſhed 


9 Geo. 1. 
C. 22. 


* upon his own confeſſion, in wilfully and malict 
% ouſly ſetting fire to a parcel of unthreſhed wheat, 


„in 


* 


% who was committed to Hertford gaal an the oaths 
felony within . of the faid George Sworder and others, as well 


1 1 
60 8 
470 
Ky 9 
Was 
Hah 
bein, 
and 
rant 
he w 
of th 
M 


ROW 


| char; 


ſerip 
that | 
third 
tion 
Creaty 
PN, 
** ho 
+ 10g 
\ tha 


is 


Wa 
* Joi 
per 


CASES IN CROWN LAW. _ 
ing „ in the nights” the property of che faid-George —— 
ty « Sworder; a and which he the ſaid V. Nand hath - tw 


« confeſſed he -did-at thy 5 of —_— Hearg: 8 : 
T6 Jud Pan ey wrt © ifs” hr . | N 1 
ON Monday, the: atheFebmary 1788, the kalter i 
as brought. up to this Court from Hertford:gaol by | \ 
Habeas, Corpus to be bailed; and his commitment 
being read, it was contended. by Ms. SILVESTER ith 
and Mn. Figr.DING for the priſoner, that the war⸗ 5 : 1 
rant contained no charge of felony, and therefore 
he was intitled to be bailed or diſcharged by virtue 
of the ſtatute 31 Car. 2. c. 2. 1 | = 
Ma. EnskIxE, Mg. Mixcar, and Mr. Gar- - | A 
nov, for the Crown, admitted that the firſt two It 
 Whcharges in the warrant did not contain ſuch a de- 
gaol ſcription. of felony as would entitle them to expect 
leven that the priſoner ſhould be remanded; but that the 
zeorge third charge contained a full and ſufficient defcrip- 
ring tion of. an acceſſary at common law to the felony 


DNned 


h D. created by the ſtatute 9 Geo. 1. c. 22. which enacts, ; 
u te That if any perſon or perſons. ſhall ſet fire to any | 
7) to ' houſe, barn, or outhouſe, or to any hovel, cock, 
Zeorge „mov, or: ſtack of corn, ſtraw, hay, or wood ; or 


tall by gift or promiſe of money, or other re- Md 
ward, procure any of. his Majeſty's ſubjects to 


\e ſaid Join him or the in. any ſuch unlawful act, every "4 — 

d then perſon ſo offending thall be. guilty. of felony with- ; „ 
worder * out benefit of cler gy.” | ar 
hs Tus priſoner's Counted replied, "that 2 at 35 
Rand he common law, unleſs. there was a ſtrovg preſump- 3 


ion of their guilt, ariſing from an indictment hav- , © 
ug been found againſt them, were entitled. to be 255 
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CASES IN CROWN LAW. 


29 


* a parcel of unthreſhed wheat,” and no ſuch of. 
fence was made felony by the ſtatute ; and ad- 
mitting it was an offence within the meaning of the 
ſtatute, yet the warrant would be defective; in not 
charging it to have been done felomouſly. 

Mx. JusTice Asununsr.— However improper the 
detendant's conduct appears to have been upon the 


proceedings before the Juſtices, yet unleſs it ap- 


pears upon the face of the commitment itſelf that 
the defendant. is charged with a felony, we are 
bound by the Habeas Corpus At to diſcharge him; 
taking ſuch bail for his appearance to take his trial 
as we in our diſcretion ſhall think fit, according to 
the circumſtances of the caſe : the queſtion therefore 


is, Whether there is ſpecified in this commitment 


ſuch an offence as amounts to felony ? It is ad- 


mitted, that neither of the firſt two charges amount 


to felony. The laſt charge is, that the defendant 
was an acceſſary with Rand in wilfully and malicionfly 
ſetting fire to a parcel of unthreſhed wheat, without 


alleging that the offence was done feloniouſly: and 


although it is not neceſſary that the word “ felon: 
* oufly” ſhould be uſed in the commitment, yet it 
ought to appear on the facts ſtated to be in law a 
felony, and within the deſcription of the act. Nov 
the ſtatute has only made it feloay to ſet fire to & 
cock, mow, or ſtack of corn, and the defendant 1s 
not charged with either of theſe. We muſt ſuppoſe 
that the Legiſlature well knew the meaning of the 
words they have uſed ; and if a Juſtice of the Peace 
ule the ſame words, we are bound to ſuppoſe that 
he intended them-in the ſame ſenſe.; but if he make 
uſe of other words, he muſt be more preciſe. Nov, 


| here, a parcel of unthreſhed wheat is too looſe 3 
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deſcription (1). It does not come within the FOR 1788. 
ſcription of the Act. We cannot ſay how much is TT 


Ts | Jupp's 
meant by the word parcel. Twenty ears of wheat Casx. 


may be called a parcel, but can never be conſtrued (1) An infor. 


| mation for 
either a cock, mow, or ſtack. I am therefore of engrofling 


opinion, that as the warrant of commitment does not rn the 


quantity of , 


charge the defendant with a felony, we are bound to which is ex- 
bail him. With regard to the quantum of the bail; per yo 
although the nature of the defendant's crime is not. Bhs. good 
very accurately ſtated, yet as ſufficient appears on 1 Hauk. 
the depoſitions returned with the commitment to C. 485. 
ſhew that he has at leaſt been guilty of an enormous 
offence, I thipk we ought to take ample ſecurity 
for his appearance, and that he himſelf ſhould. be 
bound in 10001. and four ſureties in 5001. each. 
Mr. JusTice GROSSE. Ir is not neceſſary that 
the act ſhould be charged in the warrant of commit- 
ment to be done felonice ; it would be ſufficient, if 
on the facts ſtated we could not but ſee that the act 
was feloniouſly committed (2). If therefore a parcel (2) See Rex. 
of wheat ev vi termini deſcribed a cock, mow, or fluch * — 
of corn, I ſhould be of opinion that a felony was 2 Geo. 1 
lufficiently charged in this commitment, but I e 
think that it does not; for if in the act of removing 
a ſtack of corn from a farmer's yard to his barn, a 
{mall parcel dropped by accident, the ſetting fire to 
that parcel would not be an offence within the A& 
of Parliament. As to the ſurcties which we in our 
diſeretion thould require, I am of opinion, that the 
ſecurity mentioned by my brother Asununs ought 
to be given, ſince we cannot but ſee that the de- 
fendant has been guilty of a moſt atrocious act. * 
Tux defendant was bailed accor dingly. | 
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des CROWN LAW. 


— e KixG againſt Mason. 
Coats, In the King” s Bench, Trinity Term 1788. 


| . Ar the Quarter Seffions at JI orcefter, Thomas 
fraud in ob- Maſon was convicted on the ſtatute 30 Geo. 2. 
„ 24. and received ſentence of tranſportation for 
- falſe pretences, ſeven years. The indictment conſiſted of two counts, 
NT + The Firs charged that Thomas Maſon, on the 13th 
r June 1777, „ unlawfully, knowingly, and defign- 
which the edly did obtain from one Nobert Schofield divers 
— * ſums of money ; that is to ſay, the ſum of two 
© guineas, of the value of two pounds two ſhillings, 
of the lawfyl money of Great Britain, of the“ 
© proper monics of the ſaid Robert Schofield, by 
* faile pretences, with an intent then and there to 
_ © cheat and defraud the ſaid Robert Schofield of the 
„ ſame.” The Stcoxp. charged, that the faid 
Thomas Maſon on the 21ſt July 1777 * unlawfully, 
„ knowingly, and defignedly did obtain from the 
„ ſaid Robert Stchofield the ſum of tour pounds four- 
teen ſhillings and ſix-pence of lawful money of 
** Great Britain, of the proper monies of the faid 
* Robert Schofield, with intent then and there to 
4 defraud the ſaid Robert Schofield of the ſame, to 
„the great damage, &c.” and fo concluding, 
„ againſt the form of the ſtatute in ſuch caſe made 
and provided.” 2 
Tris indictment was removed by Writ of Error 
into the Court of King's Bench; and two errors 
were aſſigned. Firsr, That it does not appcar i. 
the firſt count what the particular aud ſpecitic fall 
pretences wete by which Thomas Maſon obtained the 
; money. of Robert Schofield, Sxco x px, That tit 
ſecond count does not ſtate by what particular nican 
or pretences, or on what particular account the {aid 
: 3 = Thomii 
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Thomas Maſon obtained the 41. 148. 6d. with intent | 1788. 
to defraud Robert Schofield. 47 
ManryaTT, for the defendant, To the firſt count x. 
theſe three objections may be made. Firsr, The of- iſt day of 
fence imputed to the defendant is not ſpecified with June 1788. 
ſufficient particularity. Sycoxbiv, The charge is 

repugnant. TarrDLy, It does not conclude either 
againſt the peace, or againſt the form of the flatute. 
Finsr, The offence is not ſpecified with ſufficient 
particularity. Without having recourſe to Lord 
Coke's definition of the kind of certainty which 1s 


required in law proceedings, it is ſufficient to refer 


to the rule which Lord Chief Juſtice De Grey laid 


| down in Mr. Horne's Caſe (1), * That the charge (i) Cowp. 


* muſt contain ſuch a deſcription of the erime, 582. 
that the defendant may know what crime it is 

* winch he is called upon to anſwer, that the Jury 
may appear to be warranted in their concluſion of 

* Guiltyor Not guilty upon the premiſes delivered to 
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them; and that the Court may ſee ſuch a definite 
* crime that they may apply the puniſhment which 


ney of 
ge ſaid 


ere to the law preſeribes.“ «© This,” continues his Lord- 
me, to (hip, © I take to be what is meant by the different i 
uding, degrees of certainty mentioned in the books (2); (2) Co, Lit. 


> made Wi © and it conſiſts of two parts, the matter to be 32: 


| ; ; 5 Co. 121. 
charged, and the manner of charging it. As to 5 Mad. 96. 


* Error i © Avg matter to be charged, whatever circumſtances 
_ err are neceſſary to conſtitute the crime imputed, 


Dar in 
ic falſe 
ned th 
hat the 
r mean 
the ſaid 
Tomi 


muſt be ſet out, and all beyond are ſurpluſage.“ 
Now the firſt count of the preſent indiftment docs 
not ſpecify the ſort of pretence by which the money 
is ſuppoſed to have been obtained: the pretence is 
of the very eſſence of the crime, and conſtitutes the 
offence. The. defendant therefore ſhould have had 
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notice of this, in order to prepare for his defence; 
and if the pretence had been ſtated, he might have 
been able to have proved, that he never made ſuch 
a miſrepreſentation as was imputed to him : befides, 
it is the uſual form of the precedents of indictments 


to ſtate the pretence. In civil actions a declaration 


ſtating that the defendant, by divers falſe pretences 
and miſrepreſentations, had occaſioned an injury 
to the plaintiff, or had deprived him of a. ſum of 
money, would be adjudged inſufficient. So would 
a declaration in afſump/it, ſtating that the detendant 


was indebted to the plaintiff for divers ſums of 


money. for divers valuable conſiderations ; then if 
theſe objections would vitiate a declaration d fortiori, 
they will apply to an indictment, where greater 
certainty is required, In ſuch an indictment as the 
preſent certainty is peculiarly neceſſary, becauſe it 
has been determined that there are various kinds 
of pretences which are not within the meaning of 
the ſtatute; and it cannot be contended that al 
theſe determinations were previous to the paſſing of 
the Act; for in The King v. Wheatley, 1 Geo. 3. (1) 
where the defendant had been convicted of felling 
malt liquor by ſhort meaſure, the judgment was 
arreſted on an objection ſimilar to the preſent. In 
The King v. Munoz (2), where the defendant hai 
been convicted for procuring a promiſſory note by 
falſe tokens, under the ſtatute 33 Hen. 8. c. 1. the 
judgment was arreſted becauſe the indictment did 
not ſpecify the falſe tokens ; and here falſe pretences 
is equally uncertain. In Sparling's Caſe (8), aud 
Popplewell's Caſe (4), convictions on the ſtatute of 
6 & 7 Will. 3. c. 11. were quaſhed, becauſe the 
oaths and curſes were not ſet forth. An indictment 
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alſo has been quaſhed, as being too general, charg- 1788. 


ing that the defendant male et negligenter fe gefſit 
: 5 5 be 
in execution of the office of Conſtable (5). So in Cage. 


RESCUE it is neceſſary to ſtate for what offence the (5) 1 Stra. 2. 


party is in cuſtody. It is no anſwer in this caſe to 
ſay, that the indictment purſues the words of the 
ſtatute; for that anſwer was attempted to be given in £7 
the caſe of Davy v. Baker(6), and over-ruled: THAT (6) 4 Burr. 
was in an action on the ſtatute 2 Geo. 2. c. 24. ſor 2471 
preventing bribery at elections; and the judgment 
was arreſted, becauſe the declaration only ſtated 
that the defendant did receive a gift or reward, with- 
out ſpecifying what he received as a reward. 5 

SECONDLY, The charge is repugnant. It ſtates 
that the defendant obtained divers ſums of money, 
ro wir, the ſum of two guineas. The ſum alone is 
repugnant to divers ſums ; and'if it be rejected as 
lurpluſage, it is equally fatal, becauſe then it does 
not ſpecify what ſums he did obtain. And if this 
count were to be adjudged ſufficient, without par- 
ticularizing either the ſums which the defendant 
obtained, or the pretences by which he obtained 
them, it would be equally ſufficient to ſtate that he 
had obtained divers goods, without ſpecifying what 
thoſe goods were. | 

TairpLy, This count does not conclude either 


The former of theſe is a ſufficient objection to this 
count, for every indiètment ought to aver the of- 
tence to have been committed againſt the peace. 
It is equally neceſſary that every indictment on a 
ſtatute ſhould conclude contra formam ſftatuti, T he 
judgment upon the preſent record is, TRANSPORTA- 
Nox, which is a punithment not known to the 
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common law; and therefore, if warranted at all, 
muſt be ſo by ſtatute. But it is ſaid in 2 Hawk. P. 
C. c. 25. ſ. 116. „that a judgment by ſtatute al 
never be given on an indictment at common lau 

6 as every indictment which does not con uk 


contra formam ſlatuti ſhall be taken to be; and 


„ therefore, if an indictment do not fo conclude, and 
the offence indicted be only prohibited by itatute, 


and not by common law, it is wholly inſuficient, 


% and no judgment at all can be given upon it.” 
It muſt be obſerved, that this is not an application 
to quaſh an indictment, which depends on the di- 
cretion of the Court; but this indictment cons 
before the Court by Hit of” Error ; and if the 
Court ſee that the indictment is defective, they ne 
bound to reverſe the judgment (1). 8 

As to the SEcoxp CouxtT it was objected, tht 


it was manifeſtly defective, inaſmuch as it did not 
contain a charge of an erime either againſt the 


common law or ſtatute law. 


NIX. CAL DECO, for the Crow n, —in anſwer to the 
objection, that the charge in the firſt count is to0 


general and uncertain, becaufe it does not gie 
the defendant ſufficient notice to prepare his de. 


ſence, contended, that the uſe of this general form 


of inditment is, in many inſtances, eſtabliſhed lav: 
as in thoſe of a common ſcold, where it is not necet 
ſary to ſpecify any inſtance : 


fence of keeping a bawdy-houſe, it is ſaid in as 


(2) 2 Hawk, & (2), that it is needleſs to ſet forth any circum. 


P. C. c. 25. ſtanees: the 


ſ. 57. 


(3) 2 Hawk. favs (3), 


ſ- 59+ 


863 


ſo in charging the o- 


like for keeping a gaming-houſe, or for 
conſpiracies : ſo in all cafes of barratry ; for Tſar 
* it is enough to charge that the offend! 
is @ common barrator, without fl:ewing any of tie 


(6 par- 


n 


> — 
2 8 


casES IN CROWN LAW. 558 F 
all, t nayticular facts; for barratry is an offence of a 1788. i 
. of 6 complicated nature, conſiſting in the repetition TILE: 1 | ö } 
al of divers acts in diſturbance of the common peace, Cass. i 
lav. all of which it would be too prolix to enumerate a bl 
elude „ in the indictment.” If then in a crime ſo de- {| 
and fined, it is only neceffary to ſtate in the indictment 9 
„ and that the defendant is a barrator, where the modes in ö | 
1tute, which a perfon may illegally move and promote ſuits fl 
cient, are certainly infinite, it is equally unneceſſary in the 1 
n it. preſent inſtance to ſtate more than that the defen- \F 
224100 dant obtained the money by falſe pretences ; for 9 
e Gil. upon the principle of notice, it is in itſelf much : 4 
comes more likely that a defendant thould know the par- a 
if the ticular acts of frand and deceit which he has prac- 1 
Ve tied againſt the proſecutor, which is the preſent 1 
cale, than where the proteeutor is at liberty to range 4 
. that through the tranſactions of a defendant's whole life, : 4 
id nat which is the cafe in a charge of barratry. It is ad- bi 
aſt the mitted that all the caſes cited were before the 9 
30 Geo. 2. c. 24. except that of Rev v. JVheatley (1); *t 
: (1 1) 2 Burr. "of 
r to the and that caſe was determined on the ground that 1125. 9 
is t00 it was not an indictable offence. Beſides, this ge- = 
ot gde neral form of indi&tment on this ſtature has obtained 1 
his de-. o long in practice, that it ought to be conſidered "ff 
al form as eftablithed law. And it has been held by this I 
ed hu, Court in many cafes, and particularly in thoſe on 
t necet: the game laws, that printed forms, ſuch as thoſe in 
the 0 Burn, thew the general ſenſe and underſtanding of 
a Ilan the profeſſion. This form of indictment is con- 
circum tmued in the lateſt edition of 7he CHινjƷ Circuit 
„ or for Companion, which, though not a book of authority, 
[aol affords hiſtorical evidence of the uſe of this form at 2 
offend WF the Old Bailey; and in point of fact it is well known 1 
y of the that, many perſons have been tranſported for this | 
e efience under this form of indictment. At all 


events, 
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events, there is no ground for the objection in this 
indictment; for it ſtates the ſums of money of 
which the proſecutor was defrauded, and the times 
when the fraud was committed. To this it is ob. 
jected, that the charge is repugnant ; becauſe it is 
ſtated that the defendant obtained divers ſums of 
money, that is to ſay, the ſum of two guineas. But 
it is ſufficient if one charge be ſtated under the 
widelicet. With reſpect to the ſecond count, it is 
good, as charging the defendant with an offence at 
common law, namely, for cheating. 
Marryartr, in reply, was ſtopped by the Court. 
BuLLER, Juſtice. Several objections have been 
made on the part of the defendant ; but the material 


one, on which J found my judgment, is, that the 


indictment does not ſtate what the falſe pretences 
were. The queſtion'is not a new one; for I re- 
member a caſe when I was at the bar, though the 
name of it does not occur to me now, and I argued 
it on the analogy to the caſe in Strange for obtain- 
ing a note by falſe tokens, Which entirely governs this. 


That was a caſe on the ſtatute 33 Hen. 8. c. 1. which 


makes it an offence to obtain money or goods by falſe 


| tokens. The ftatute 30 Geo. 2. c. 24. only enlarges 


the deſcription of the offence in the ſtatute of Hen. 8, 


Both ſtatutes are made in par: materid ; and what- 


ever has been determined in the conſtruction of one 
of them, is a ſound rule of conſtruction for the 
other. The judgment was arreſted in the cafe m 
Strange, becauſe the indictment did not ſpecify the 


falſe tokens : then by the ſame reaſon an indiétment 


on the 30 Geo. 2. c. 24. which ſpeaks of falſe pre- 
fences, muſt ſtate what the falſe pretences are, other: 
wife the indictment is bad: there is no diſtinction 
between the two caſes ; the ſame objection which 
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held in the one muſt alfo prevail in the other. With 
reſpect to the form of the indictment, I am clear 
that the precedents haye not been univerſally in the 
ſane form as the proſecutor's Counſel has ſtated, 
for it was otherwiſe in the firſt indictment on this 
ſtatute which I ever tried; the indictment did ſtate 


what the falſe pretences were. The other objections 


ſeem to have great weight in them; but it is not 
neceſſary to conſider them in this caſe, becauſe I 


am of opinion that the firſt objection is fatal, and 


that the judgment muſt be reverſed. 


Grost, Juſtice. I am of opinion, with my 


brother BULLER, that the objection, that the pre- 
tences are not ſpecified, is deciſive, and for the 
reaſons mentioned by the defendant's Counſel—that 
the detendaut may know what he is to defend, and 
the Court may ſee what puniſhment they are to in- 


ict. Theſe reaſons apply to all offences. The 


caſes mentioned at the bar, of a ſcold, of barratry, 
this: they conſiſt of ſeveral facts; this of a ſingle 


fore it muſt be alleged. With reſpect to any prac- 
tice to the contrary, founded on any faulty pre- 
that it mould be rectified. But ſuch practice can- 


tried {everal defendants on indiétments which ſtated 
what the falſe pretences were. 


that the indictment cannot be ſupported. - 
that the defendant thould be ſet at liberty. 


The 


and keeping a gaming-houſe, differ materially from 


one. This is a charge for a preciſe crime, and there- 


cedent, if ſuch a practice has prevailed, it is time 
not alwavs have obtained; for J recollect having 


Therefore, without 
going further into the caſe, I am clearly of opinion | 


Tux Cour reverſed the judgment, and ordered 
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1788. 
Cat 212. The KING againſt Davis. 


eee fel ; T urs vas a caſe on TRE BLACK Acer, reſerved by 
Black Act for MR. BARON PERRY, at Hereſord Summer Aſſizes 


ſhooting at 3 | ES 
any perſon, 1788, for the opinion of the TWELVE JUDGES. 


mult charge Tux words of the ſtatute are, “That if any per- 
2 6% by ( ſon or perſons thall wilfzlly and maliciou/ly ſhoot 


done aui. ot any perſon in any dwelline-houſe, or oth 
« fully AND * 5 5 e 1 


e naliciouſ. place, every perſon ſo offending ſhall be deemed 


„ guilty of felony, and ſuffer death without the 
<© benefit of clergy.” | | . 
Trax IN DIcTMuENxr ſtated, „that James Darts, 
© being an ill-deſiguing and diſorderly perſon, of 
a wicked ant malicious difpoſttion, &c. &c. with 


leaden bullet, which he the ſaid James Davis in 
{© his right-hand had and held, he the ſaid James 
Davis did unlawfully, maliciouſly, and feloniouſly 
ſhoot at one , Kc. &c, 

Tur QursTIoON was, Whether the indictment 
could by anv poſlible conſtruction, or implication, 
be ſupported ? the drawers of it having neglected to 
purſue the very words of the ſtatute, by leaving 
out the word © wilfully,” and inſerting: only that 
the offence was committed * unlawfully, malic 
ouſly, and feloniouſly. ” | : 
Tur JvpGts aſſembled at Lon ͥů8 KExvyox) 


See 1. Black. 
Rep. 843. 


Ses alſo Cox houſe on 22d February 1789, to conſider this 


caſe, ante, : ; 

page 82, Queſtion, and the point was very much debated.— 
Cale 38. : | ; : A I 
= ng ON Some of the JupGrs thought that the word wilſul 
word abi Was implied in the word malicious; but a great 
RE rn Y ef” majority were clearly of opinion, that as the Legi 


fary on the lature had, by the ſpecial penning of the Act, uſed 
Farute | 5 both 


5 Eliz. c. 9. 
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both the words ** wilfully” and © malicioufly,” they 
muſt be underſtood as a deſcription of the offence ; 
and that the omiſſion, in the preſent indictment, 
was fatal to its validity. 

Tas priſoner, at the enſuing Aﬀſizes, | was ordered 
to obe diſcharged (). 8 


The 


ot — 
ee 


(a) Two perſons were indicted for perjury on the ſtatute 5 Eliz. 


c. 9. f. 6, which enacts, That if any perſon ſhall aH and 
corruptly commit any manner of vi/ful perjury by his depoſition 
„in any of the courts mentioned in the AR, he ſhall forfeir 


« twenty pounds, and be impriſoned fix months ;” an exception 


was taken to the indictment in that it was false et cerrupti ve depo- 


ſuere, but not voluntariꝰ; and that although, at the end of the 


indictment it is * ee fic woluntarium commiſere perjurium;“ 
did not help it: and for this cauſe they were diſcharged, - Rex v. 


Lembro and Hamper, Cro. Eliz. 147. S. C. 2 Leon, 211; and the 


lame point is again adjudged in an anonymous Caſe, Cro. Eliz. 201. 
inthe caſe of Rex v. Taylor, 1 Show 190; and in Rex v. Cox, ante 
p.8r. So alſo in an information on the ſtatute, 37 Hen. 8. c. 9. which 


enalts, © That no perſon by way or mean of any corrupt bargain, 


loan, exchange, cheviſance, ſhift, intereſt of wares, merchan- 


„ dizes,. or other thing or things whatſoever, or by any other 


corrupt or deceitful way or mean, &c. ſhall have, receive, 


accept, or take in lucre or gain, &c. more than ten per cent. 


* Kc.“ where the information charged that the defendant had 
taken twenty marks for the forbearing of 1001. for a year, againſt 


% form of the ſtatute, but did not allege that it was by means of any 


yet this 


ctrrupt bargain, means or contract according to the letter of the fta- 


tute, and the Court on a writ of error reverſed the judgment; for 
that the words ought to have been expreſsly alleged, and not by im- 
plication, Emmot v. Fulwood, 1 And. 49; Hinton g. Roffey, 3 


Mod. 35; for, ſays Sir Edward Coke, © Penal aces are to be 


« purſued, eſpecially in informatiors, ſtrictly and in terminis, ac- 
* cording to the purview of the A.” Dr. Foſter's caſe, 11 Co. 
58. So where A was indicted on the ſtitute of Premunire, and 
the words of the ſtatute “upon the purpoſe and to the intent ſet 


* forth and to extol the authority, &c.“ were omitted; the major 


part 
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56 Cass IN CROWN LAW. 
1788. | 
Ces Fas. The Kine again EDW ARD WILLAY. 


_— Ar the Old Bailey in June Seſſion 1788, Edward 


on the per- Millun was indicted before MR. SERJ EAN T Aparz, 


ſon of a wag- 
6 goner while Recorder, for ſtealing one canvas bag, two guinea, 


— ten half-guineas, one crown-piece, "a half-crowns, 

where his eight ſhillings, and a ſixpence, the property of 

1. wichin the Slehlien Bolton, privily from his perſon. 

ſtatute of Tur proſecutor, a waggoner, was flceping on a 

5 His c. 4 truſs of ſtraw in the ſtables of an inn- yard, while 
his horſes were feeding. The priſoner, who was 
horſe-keeper to the proſecutor's maſter, was, when 
the proſecutor firſt laid down to fleep, alſo in the 
ſtables. The proſecutor on waking diſcovered that 
his money had been taken from him while he was 
aſleep; and the prifoner, on being apprehended the 


ſame evening, made a voluntary confeſſion of the 
fact. | 


A CCC 
1 


— — 1 n * 88 


part of the juſtices who were aſſembled to conſider of this caſe, 
thought that the indictment was inſufficient, notwithſtanding it 
concluded, * again}? the form of the ſtatutes.” Anonymous. Dyer, 
363 a; for contra formam ſtatutcrum will not aid where the mate- 

rial part of the Act which creates the offence is omitted, for it 
ought to be punctually purſued. Rook's caſe, Hardw. 21; * fer 
cc although,” ſays Sir Matthew Hale, © an indictment need not re- 
« cite a general penal ſtatute, it muſt bring the fact within the 
« expreſs prohibition of it.” 2 Hale, P. C. 192. See alſo 2 Hawk 
P. C. ch. 25. ſ. 110. and Rex v. Pemberton. 2 Burr, Rep. 1035: 
Colbourne v. Stockdale, 1 Stra. 496. Rex v. Remnant, 5 Term. 
Rep. 170 Poſt. and the caſe of Rex v. Jukes, Eaſter Term, 49 
Geo. 3. in the King's Bench. 8. T. R. 536. 


11 


28 


Ir was objected by the priſoner's Counſel, that 1788. 
this caſe was not within the ſtatute of 8 Eliz. c. 4. TID 
on which the capital part of the indictment was Case. 
founded; for that it had been determined in the 


War d | i | (1) See 
Vauzhall Caſe (1) that the Act did not extend to Gribble's 

AIR, h . | K * * Es Caſe: ante 

ncas, protect the property of perſons aſleep. - arr” 

Dt Bur THE Court faid, that whatever notions Caſe 117. 

i of might have formerly prevailed upon this ſubject, 

7 the contrary had lately been determined by all the 

on 2 Judges of England, in a caſe reſerved from the 


Ws Aſlizes at Newcaſtle, and that this determination 
had ſince been confirmed by another cafe of the 


2 like kind before the Recorder of Briſtol. 
in the | 
| that OD. 


e Was 
d the 
f the 


Ar the Old Bailey in September Seſſions, 1788, 3 
John Senior was indicted before Mu. SERJEANT the har nt 


Apair, Recorder, preſent Mx. JusTrce Govurp, of 4 Geo. 2. 
„ 
Mx. JusTICE GRosE, and MR. Baron HoTHAM, Geo. 3. c. 68. 


— 


11s caſe, | | 
ding it on the ſtatutes 4 Geo. 2. c. 32. and 21 Geo. 3. c. 68. 
. Dyer, WWW ior feloniouſly ſtealing one window caſement, made of 


e mate- 
1, for it 
Bn for 
not re- 
thin the 


ron, lead, and glaſs, the property of the Benchers 
of the Middle Temple, fixed to a certain building 
Iltuate in Elm Court, he having no title, or claim 
of title to the ſame. 


2 Hawk. Tur Cov RT. — The ſtatutes upon which this in- 
. a dictment is founded, among the ſeveral articles 
5 Term | | 


which they enumerate, do not mention, 4 caſe- 
ment. The 4 Geo. 2. c. 32. ſays, that who- 
- ever ſhall ſteal, rip, cut, or break, with intent to 
- ſteal, any lead, iron bar, iron grate, iron puliſa- 
<« does, 


erm, 4 


11 
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CASES IN CROWN LAW, 


1788. ** does, or iron rail whatſoever, being fixed to any 
eee ** dwelling-houſe, &c. ſhall be tranſported for ſeven 
; S 95 7 . - 
ears. The 21 Geo. 3. c. 68. gives the Court 


a diſcretionary power either to tranſport for ſeven 
years, or to impriſon for a leſs time, ſuch perſons 
who ſhall ** rip, cut, break or remove, with intent 
to ſteal, any copper, braſs, bell metal utenſil or 
ſiture, being fixed to any dwelling-houſe, &c.“ 
The latter Act being made to remedy the defects of 
the 4 Geo. 2. c. 32. the words ** copper, braſs, 
hell metal, are to be taken as ſubſtantive nouns ; 
and not as deſcriptions of the forts of fixtures 
(:)$edquzre, which the Legiſlature intended to protect (1). The 
former Act mentions every ſpccific article by name; 
and as the article for the ſtealing of which the 
preſent indictment was preferred, is not mentioned, 
the prifoner muſt go without day. 
Nor, the priſoner was indicted for a ſunilar 
offence in the December Seſſion following, before 
Mr. Juſtice Wilsox, in ftealing @ caſement from a 
ſtair-caſe in Barnard's Inn, and acquitted upon the 
authority of this determination. 


The Kixe again LyxY 


Cat 215. 


Taking up Ly Vw had been convicted of a miſdemeanur on 
dead bodies, i 


though for an indictment which charged, that he, 


the purpoſes day, had entered a certain burying-ground, and 
of diſſection, 


is an indict- Aden from a cofhn buricd | in the carth a dead bod, 
able offence. for the pur POLCS « ot d, ie Sion. 


on iuch a 


Is 


A 


preſe 
COR] 
dleſe. 
KIR! 
uſual 
to tal 
on! 

Tn 
being 
he w. 
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In Michaelmas Term 1789, it was moved in the 1789, 


an 3 f a | 
N Court of King's Bench in arreſt of the judgment, that 
ven 8 N „ ; Lynn's 
RO this was an offence of eceleſiaſtical cogmzance, and Cage. 
_ not indictable in any court of criminal juriſdiction 3Inſt. 45. 203. 
PR at the common law. But by THz Court, the of- 
5 fence is cognizable in a criminal court, as highly 
"I indecent, and contra bonos Mores ; and the circum- . 
de dance of its being for the purpoſes of diſection 
SS does not make it a lets indictable offence. 
706 Tae defendant, on the probability of his having 
. committed this crime merely from ignorance, was 
IE: only fined five marks. 
The 
ame; 
1 the F 
oned, WILLIAM WALKER's Caſe. | Cast 216. 
3 Ar the Old Bailey in December Seſſion 1788, A Scotch Co- 
(LA! | | venanter may 
before rent Ma. JusrTICE Wrr.son, and Mn. R- be ſworn in 
1 conbER, William Talker, one of the Second Mid- 28a Juryman 
ron a in'a Court of 
dleſex Jury, being, as he ſtated, a Member of the Criminal 
a Law, by the 
nx or SCOTLAND, objected to be ſworn by the ceremony of 
ulual ceremony of K1SSING THE BOOK, but offered r gg 
s hand, 
: to take the oath, according to the ceremony of his wit Tom 
own religion, by holding up his hand. my the 
Tir Court faid, there was no objection to his vzge Mild. 
deing admitted to take the oath in this form, and drone's caſe, 
> 0 f { Bt ante, page 
Y O worn Accor ng Y. | 459 Caſe 181. 
OP ON | 
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362 CASES IN CROWN LAW. 
1788. | 9 
Cle thy. The Kine agdinſ Isa4c Cocxwalxr. " 
1 0 
. Overe, Ar the Old- Bailey in Dechimnber Sefion 1788, Wl: 
* layers Gag Iſaac Cockwaine was indicted before Mr. Jus7T1cy 1] 
wm | taining and WILSON, for feloniouſly ſtealing two men's hats, *M 
214i ee orthe property of Benjamin Rankin. M 
; 3 . Tux Jury found the priſoner Guilty, ſubject t. tha 
11 pretence of the opinion of THE TWELVE JUDGES on the folloy: @ 
ii ; . ing facts, which they found ſpecially : ** That the T 
| ll. | ewa cuſ- ** priſoner, on the 7th November 1788, went to Gi 
[it 7 my is fe- <<. the ſhop of the proſecutor, a hatter in Leaden- 4 
"8 | | *© hall-ſtreet, with an intent wrlawfzlly to obtain Neha 
; j i * and convert to his own uſe the goods mentioned 
i p in the indictment; and told the ſaid Mr. Rar. 
v1 4 * kin, that a Mr. Sanſom, who lived in a neigb- 
| 4 | = * bouring ſtreet, was going out of town early the 
WH - ** next morning, and wanted a new round hat, and 
= e dleſired that he, the ſaid Mr. Rankin, would take A. 
it 1 * ſome hats of that kind to ſhew to Mr. Sanſom; 77% 


* that Mr. Rankin went accordinly to Mr. Su 


FR . r 

1 . in London-ſtreet; and while he was gone, the 7 
1 | e priſoner returned In about three minutes to the 4 : 
f | 5 ſhop of Mr. Rankin, and ſaid to a ſervant-man af I 
| I | | i Mr. Rankin's, who had been in the ſhop when the ring 
bl _ © priſoner firſt went there, “ Your maſter is at out bo 
18 | * houſe, and he has ſent me, and ſays you muſt gi 22 
1 | ze the cocked hat and round hat that are in tit ead 
: * window :” that the fervant-man accordingly, then mw 
| 1 _* and there, delivered to the priſoner the ſaid two. 0 
18 | hats: that the priſoner went away with the ſai ent! 
N Þ : * two hats, and unlawfully converted them to hs uſe 
| | * own uſe; and that the ſaid Mr. Rankin did nd * : 
1 | in truth and in fact fnd him « or any other 8 he re 
! | 60 jt 

f 


CASES IN CROWN LAW. 2 


for the ſaid hats. But whether, under theſe cir- 1788. 


5 cumſtances, the Taid Iſaae Cockwaine is guilty of 3 
Gex. 
felony the Jurors pray the 8 on of the Court. | gas 
1788, Tl And if, Kc. ; — * CASE, 
JSTICE 


Tuls was at firſt intended as @ ſpecial verdi, but 
vas afterwards drawn up as a ſpecial cafe, and re- 
ferred to the TWELVE JupGEs ; and it came more 
than once under their conſideration; but no opinion 
was ever given. 

Tux priſoner remained in Newgate in February 
Seſſion 1790, after which he received 4 PARDON, 
and before the April Seſſion following he was dif- 
charged. | | 


5 hats, 


ject ty 
follow: 
lat the 
vent to 
eaden- 

obtain 


1tione( 
. Ran- K >" LS ALLEN, : 
neigb⸗ 1780. 
rly the The K - ws | 
at, and ie KING againſt WILLIAM WooDdcock. Cat 218, 
ald take A. . h 3 * 
Sanſom [ the Old Bailey January Seſſion 1789, Villiam In murder, 
anſon; 
0 cock was tried before Lon Du Curtr BARON 33 
anſomy . 
: the Erker, preſent Mr. Jusytck AznnonsT, 3 and Mg. deccaſe 
ne © - 3 | » atter th 
the ERJEANT ADAIR, RECORDER, for the wilful mur- mortal 
er of Sioia M peo, his wiſe. | wound 15 
-man cf given, may 
hen the appeared in evidence, that ſhe was found hb 25 received 
2 mg in aditch, in a narrow lane, called Robinſon's 8 ta CO 
F 4 0¹ JU OF 2 
7 gin une, in the vicinity of Chelſea, in the county of parte did not 
ue l 2 1 
2 Hiddleſer. She had received ei ight wounds about the- opt Ee ah 
"E 0 i 
- ead, face, and neck, which ſeemed to have been of pproas "= 
N IC : ing diſſolu— 
5 * nſſieted with the end of a blunt inſtrument; and 1 5 
alc A 
5 ſo exhauſted by the loſs of Hood as to be appa- examination 
the {2d ently d of ſuch a 
n to hi ntly dead. The body was taken to C helſea Poor- perſon taken 
by” fe, put into a warm bed, and by medical affiſt- PV a magi- 
did not trate extraſu- 
nerf nce reſtored to life. In the courſe of eight hours, aicially can- 
of he not be re- 
. re \ 
« i covered her ſenſes to ſuch a degree, as to be ge 1. 
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CASES IN CROWN LAW, 


enabled to give a rational account of the circum. 


ſtances by which this cataſtrophe was accompanied, 
The overſeers of the pariſh, therefore, thought it 
expedient to deſire the attendance of a magiſtrate, 


for the purpoſe of taking her information in legal 


form. 
Ms. Reap, a Juſtice of the Peace for the county, 
attended at the Poor-houſe accordingly. He found 


the informant, who was a baptized mulatto, and 


native of the Faſt-Indies, in a ſtate of perfect re- 
collection. He told her, that he was a magiſtrate 


"come to take her examination, and admonithed her 


to ſpeak the truth; and as ſhe appeared ſenſible of 
the impiety and dangers of falſehood, he admmit 
tered an oath to her, " received her information; 
which he reduced, in her own words, into writing. 
He afterwards read it over to her with great delr 
beration, and gave it to her to ſign, and ſhe made 


her mark on the paper in approbation of its con- 


tents. The magiſtrate then ſigned it himſelf; and 
being proved on the trial, it was read in evidence. 

Ir alſo, appeared, from the evidence of the fur 
geons, that ſhe died in about eight-and-forty houts 
after the examination had been taken, and that f 
was impoſſible from the firſt moment that ſhe could 


live long; but that although ſhe retained her ſen{s| 


to the we moment, and repeated the circumſtance 
of the ill uſage ſhe had received, ſhe never ex 
preſſed any apprehenſion, or ſeemed ſenſible of he 
approaching diſſolution. The evidence, independan! 
of the information or declarations of the deceaſed, 
was of a very preſſing and urgent nature again 

the priſoner. 
xp theſe circumſtances a queſtion aroſe vill 
THE CourT, Whether the evidence which had bet 
obtained 


12 \ 


"i 
= Fi 1 
CASES IN CROWN LAW. | 565 i 
2 obtained from the deceaſed could legally be left with 1789. | ; 
nt it the Jury? The learned Judge therefore ſtated the eee e 1 
bus caſe to them, independant of that evidence; and se, | 
legal then ſtated his opinion of the admiſſibility of the 1 
examination to the following effect : 1 
SRP. Ly. Cu. BARON EYRE.—If I were ſatisfied that the 'F 
Pe caſe was quite full without the circumſtances which 0 
4 the deceaſed has diſcloſed, I ſhould willingly omit 1 
<a il ſtate them as evidence againſt the priſoner, be- 1 
irt cauſe there is ſome difficulty as to the legality of 3 
6 * their admiſſion. Great as a crime of this nature | 
e ,, the emgung e | 
min muſt proceed upon the rules of evidence. : The moſt {i 
od common and ordinary ſpecies of legal evidence con- | 
rriting liſts in the depoſitions of de taken on oath 
+ ql before the J ury, in the face of the Court, in the 
nl preſence of the priſoner, and received under all the 
3 advantages which examination and croſs-examina- 
5 tion can give. But beyond this kind of evidence 
Se there are alſo two other ſpecies which are admitted , 


by law: The one is he dying declaration of a perſon 
who has received a fatal blow (a); the other is the 
eramination of a priſoner, and the depoſitions of the 
witneſſes who may be produced againſt him, taken 
officially before, a Juſtice of the Peace, by virtue of 
Ja particular Act of Parliament which authorizes 
Magiſtrates to take ſuch examinations, and directs - 
that they ſhall be returned to the Court of Gaol 
Delivery. This laſt ſpecies of depoſition, if the de- 
ponent ſhould die between the time of examination 
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1 Hale, 585. 


*h (a) Rex v. Ely, at Old Bailey, | 1720, before L. Gy J King. 
roſe wil 12 Viner' 8 Abr. 118. 
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and the trial of the priſoner, may be ſubſtituted 

in the room of that viva voce teſtimony which 
Wooncock's „ 

Cos. the deponent, if living, could alone have given, 


2 Strange, and is admitted of neceſſity as evidence of the 
os. 1 8d. 
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1789. 


Ix the preſent caſe a doubt has ariſen with the 

Court, to which doubt J entirely ſubſcribe, Whether 

the examination of the deceaſed, taken in writing 

at the poor-houſe by Mr. Read, the Magiſtrate, is 

an examination of the nature I have laſt deſcribed ? 

; It was not taken, as the ſtatute directs, 
where the priſoner was brought before him in cu! 


tody ; the priſoner therefore had no opportunity of 


contradicting the facts it contains. It was not in 
the diſcharge of that part of Mr. Read's duty by 
which he is, on hearing the witneſſes, to bail or com- 
mit the priſoner; but it was a voluntary and extra- 
juclicial act, performed at the requeſt of the Over— 
ſeer; and although it was a very proper and pru- 
dent act, vet being voluntary, and under circum- 
ſtances where the Juſtice was not authoriſed to 
an oath, it cannot be admitted be- 
fore a Jury no evidence can 
be legal unlefs it be given upon oath, judicially 
taken. 


adminiſter 
as evidence; for 


8-e the Cale 


8 4 1 
Nr Nex V. 


the ſanGion to which it would have been entitled, 


1 4 it it had been taken purtuant to the directions of the 
3 oo | Legiſtature, Fet ſtill it is the declaration of the de- 
terell, coeated, figned by herſelf, and it. may be claſſed 
CRmrangel with all thote other 1 conkas declarations which 
> Sear Thin the wade after the had received the mortal wounds, 
3 Fand before ihe died. 


T ; N . . " 
| Now tne general principle 0 


* St atc Traals, 161. 
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which this ſpecies of evidence 1s admitted 1s, that 1789, 
they are declarations made in extremity, when the 
party is at the point of death, and when every hope 


of this world is gone ; when every motive to falſe- _ 1 
: 5 8 eſpeare, 
hood is ſilenced, and the mind is induced by the Kix eee 


475 k s Act the th, 
moſt powerful conſiderations to ſpeak the truth; a 3 


ſituation ſo ſolemn, and ſo awful, is conſidered by 1 27, and 
the law as creating an obligation equal to that Ly — 728 


OODCOCK'?S 
Cass. 


| which is impoſed by a poſitive oath adminiſtered in a Evidence, 


Court of Juſtice. But a difficulty alſo ariſes with . 


reſpect to theſe declarations; for it has not appeared, 
and it ſeems impoſſible to ſind out, whether the 
deceaſed herſelf apprehended that the was in ſuch a 
ſiate of mortality as would inevitably oblige her 
ſoon to anſwer before her Maker for the truth or 
talichood of her affertions. The ſeveral witneſſes 
could give no ſatisfactory information as to the ſen- 
timents of her mind upon this ſubject. The ſurgeon 
laid, that ſhe did not ſeem to be at all ſenſible of the 
danger of her ſituation, dreadful as it appeared to 
all around her; but lay, fubmitting quietly to her 
fate, without explaining whether the thought her- 
lelt likely to live or die.. Upon the whole of this 
difficulty, however, my judgment is, that inaſmuch 
as ſhe was mortally wounded, and was in a condi- 
tion which rendered almoſt immediate death ine- 
vitable ; as ſhe was thought by every perſon about 
her to be dying, though it was difficult to get from 
ber particular explanations as to what ſhe thought 
of herſelf and her ſituation ; her declarations, made 
under theſe circumſtances, ought to be conſidered 
by a Jury as being made under the impreſſion of her 
approaching diſſolution ; for, reſigned as ſhe ap- 
peared to be, the muſt have felt the hand of death, 
| | 1 4 . and 
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1789. and muſt have conſidered herſelf as a dying woman. 
2 She continued to repeat, rationally and uniformly, 
Woopcock'?s | ROY ens « 

Caszs, the facts which ſhe had diſcloſed from the moment 
her ſenſes returned, until her tongue was no longer 
capable of performing its office. Declarations ſo 
made are certainly entitled to credit ; they ought 

therefore to be received in evidence: but the degree 

of credit to which they are entitled muſt always be 

(1) Same à matter for the ſober conſideration of the Jury, 

point occur- under all the circumſtances of the caſe. His Lord- 
red in Ding- Ws 4 a 

ler's Caſe at ſlip then left it with the Jury to conſider, whether 

O. P. Sep- the deceaſed was not in fact under the apprehenſion 


tember Seſ- 


ſion, 1791; of death, though ſhe did not ſeem to expect im- 
and by Mr. 


RY 


| Goal wal mediate diſſolution; and ſaid, that if they were of 


ee opinion that the was, then the declarations were ad- 
Oe ul miſſible; but that if they were of a coutrary opi- 


_ thority of nion, they were not admiſſible (1). 


this caſe. . : 
Sce poſt, Tux priſoner was convicted, and executed. 


1788. 


Case 219, The kixs againjt YouNG and Others. 


To conſtitute | . a N 

an offence Ar the Seſſions at Briſtol in the year 1788, foul 
ithin th , 
wh "RA a7 men, of the names of Young, Randal, Mullins 


6 $4 money and Ofſmer, were tried on an indiftment on the 
WIE ob. ſtatute of 30 Geo. 2. c. 24. 


rx by a Tux indictment confiſted of four counts. The 
alſè pretence | . 

fog 15 i. firſt count ſtated, That the defendants did, by falſe 
Latten te = colours and pretences, falſely pretend to one Thomas, 
fraud; but : 2 


the pretenee that Young had made a bet of Five Hundred Guineas 
may relate to 


1 with 4 Colonel in the Army, then at Bath, that one 


e#ion 3 and if made by one, in the preſence of and in concert with others, they may be 
all included sint in the ſame indictment. 3 Term. Rep. 98. 
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Lewis would, on the next day, run, on the high- 
road, leading from Glouceſter to Briftol, ten miles 
in an hour, and that Young and Mullins went each 


two hundred guineas in the bet, and Randal the 
other hundred guincas; and that under colour and 
pretence of having made the ſaid bet, they ob- 
tained from Thomas the ſum of Twenty Guineas, as 
a part of ſuch pretended bet, with intent to cheat 
and defraud him thereof, whereas in truth and in 
fact no ſuch het had been made, againſt the form 
of the ſtatute. The ſecond count ſtated, that the 
defendants did pretend to Thomas, that Young had 
made the bet with Oer. The third and fourth 


counts ſtated generally, that the defendants had ob- 


tained Twenty Guineas from Thomas by falſe pre- 
tences, without ſtating what thoſe falſe pretences 
were. ET 

Tux defendants were found guilty, and ſentenced, 
under the ſtatute of 30 Geo. 2. c. 24. to be tranſ- 
ported for ſeven years; but they removed the indict- 
ment by writ of error into the Court of King's 
Bench, and afſigned for error, that the offence, as 
deſcribed in all the counts of the indictment, was 


not an offence againſt either the 33 Hen.- 8. c. 1. 


the 30 Geo. 3. c. 24. or the common law. | 
MR. FreLDiNG on behalf of the defendants con- 


tended, FIRST, That this was not an offence at com- 


mon law, but a bare naked lie, againſt which the com- 
mon prudence of the proſecutor, if he had exerted 
it, was ſufficient to guard: and alſo that the offence 
was not of a public nature. SE.CONDLY, That no 


perſon is ſpecified in the firſt count with whom the 


wager is laid; it is only “with a Colonel at Bath.“ 
LZ4IRDLY, The four defendants are charged jointly ; 
whereas, 
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1788, Whereas, from the nature of- the tranſaction, they 
— ought to have been charged fecerally. FouRTurLy, 
Casz, That the ſecond count ſtated a diſtin offence from 
that charged in the firſt count, viz. the bet in the 
firſt count is charged to have been made with a 
Colonel at Bath, and in the ſecond count it is 


8 FEY 
> £ - b 


i fore thould have been the ſubje& of another indict- 
nt ment. Firrury, That as the pretence was not 
5 ſtated in either the third or fourth counts, thoſe 
| | counts were undoubtedly bad. 


Gnirrirus, who was to have argued on the part 
of the Crown, was ſtopped by the Court. 

Lord Kexnyox, Chief Juſtice. This indiament 

N | being founded on the ſtatate of 30 Geo. 2. c. 24. 


* 
—— — 
— * 


— 


a. 


is different from a common law indictment. When 
the ſtatute paſſed, it was conſidered to extend to 
| every caſe where a party had obtained money by 
1 falſely repreſenting himſelf to be in a ſituation in 
| which he was not, or by repreſenting any occur- 
rence that had not happened, to which perſons of 
ordinary caution might give credit. The ſtatute of 
the 33 Hen. 8. c. 1. requires a falſe ſeal or token to 
be uſed in order to bring the perſon impoſed upon 
into the confidence of the other ; but that being 
found to be inſufficient, the ſtatute 30 Geo. 3. c. 24. 
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Rex v. Maſon. 88 as 

. introduced aner offence, deſcribing it in terms 

th. | 3 extremely general. It ſeems difficult to draw thc 
1 . 


line, and to ſay to what cafes this {ſtatute ſhall ex- 
tend; and therefore we muſt ſee whether each parti- 
cular cafe, as it ariſes, comes within it. In the 
preſent caſe fonr men came to the proſecutor, re- 
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limited time; that they had betted upon the event, 1788. 
and ſhould probably win: he was perhaps too cre- 
dulous ; but he gave confidence to them, and ad- 


Younce's 
Case, 


vanced his money; and afterwards the whole ſtory 2 Term Rep. 


proved to be an ablolute fiction: the defendants, Hauk pC. 
therefore, moraily ſpeaking, have been guilty of e. 71. | 
an oitence. I admit that there are certain irregu- ar. 1125. 
larities which are not the ſubject of criminal law. 
But when the criminal law happens to be auxiliary 
to the law of morality, I do not feel any inclination 
to explain it away. Now this offence is within the 
words of the Act ; for the defendants have, by falſe- 
pretences, fraudulently contrived to obtain money 


from the proſecutor; and I ſee no reaſon why it 


ſhould not be held to be within the meaning of the 
ſtatute. THE SECOND OBJECTION is, that the 


charge is imperfectly ſtated ; but that is anſwered 


It the indictment did not inform 
the detendants what charge they were called upon 
to anlwer, the objection would be well founded. 
But it holds out to them ſufficient intelligence of the 
otience imputed to them. It ſtates the wager to be 
with a Colonel at Bath ;” perhaps his name was 
not mentioned, ſo that he could not have been de- 
ſcribed in the indictment with greater accuracy. 
But if ſuch a wager had been actually depending, 
it was competent to the defendants-*to have proved it 
in their defence. As tO THE THIRD OBJECTION, 


by the record. 


this caſe is extremely different from that of perjury, 

to which it has been compared; becauſe that de- 

pends on the very words which the perſon charged 

individually uſes in a court of juſtice; and the 

words ſpoken by one cannot poſlibly be applicd to 

another as falſely uttering thoſe very words. I do 
| not 
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not ſee how that could ever have been doubted (1). 
But'in this caſe all the defendants went together to 
the proſecutor, and thus carried a greater degree of 
credit ; and they all joined in the relation as of a 
thing within their own knowledge. If they were 
all preſent, each acting a different part in the ſame 
tranſaction, no rule of criminal proceeding will be 
violated by adjudging them guilty of the impoſi- 
tion Jointly. I admit that offences are not to be 
charged in ſuch a manner as will confound the 
evidence: but in cafes where it is neceſſary that 
ſeveral defendants ſhould be indicted jointly, and 
the evidence is complicated, it may be ſeparated for 
each particular defendant, as was done in the cafe 
before Mr. J. Yates at Hereford, in the trial of 
Mr. Powell's murderers. THz rouRTH OBJECTION 
would be well founded, if the legal judgment on 
each count was different; it would be like a mif- 
Joinder in civil actions. But in this cafe the judg- 
ment on all the counts is preciſely the fame; a miſ- 
demeanor is charged in each. Moſt probably the 
charges were meant to meet the ſame facts; but if 


it were not ſo, I think they may be joined in the 


{ame indictment. _ 

AsunvursT, Juſtice. As to the firſt objection, 
caſes which happened before the paſſing of the 
30 Geo. 2. c. 24. do not apply to this caſe ; for that 
ſtatute created an offence which did not exiſt before, 
and I think it includes the preſent. The Legiſla— 


ture ſaw that all men were not equally prudent, and 


this ſtatute was paſſed to protect the weaker part of 
mankind. The words of it are very general: all 
„ perſons who knowingly by falſe pretences ſhall 
obtain from any perſon money, goods, &. with 


ee intent 
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© intent to cheat or defraud, &c.” and we have no 1788. 
power to reſtrain their operation. With reſpect to 8 
THE SECOND OBJECTION, it ſeems that the charge ©, ? 
is as certain as the nature of the thing would admit. 
TuE THIRD OBJECTION Would have been much 
ſtronger, if the charge had been laid ſeverally ; 
for if they all ated together, and thared in the 
{ame tranſaction, it could not have been ſaid that 
one received the whole ſum. Neither is there any 
foundation for THE LAST OBJECTION. Perhaps 
each count, related to the ſame fraud, though it is 
charged differently. But if it were not ſo, I do 
not know any rule of law which prevents the joinder 
of two miſdemeanors in the ſame indictment. 
BuLLER, Juſtice. —The firſt objection is the one 
deſerving the moſt conſideration. The principles of 
the common law have been truly ſtated, To make 
an offence indictable at common law, it muſt be 
public in its nature; and the diſtinètion which has 
been taken in the caſe of uſing falſe weights and 
meaſures the wsit more clearly than any other. If a 
perſon ſell by falſe weights, though only to one per- 
lon, it is an indictable offence: but if, without falſe 
werghts, he fell, to many perſons, a leſs quantity 
than he pretends to do, it is not indictable. But 
though the common law, as applicable to this ſub- 
jet, is as ſtated by the Counſel, it is in this caſe 
neceſſary to confider both the ſtatutes of the 33 Hen. 
8. c. 1. and the 30 Geo. 2. c. 24. By the firſt ſta- 
tute the offence conſiſts in obtaining money or 
goods by falſe tokens ; and unleſs ſome token be 
uſed, the caſe does not come within that act. Now, 
luppoſe a token had been produced in this caſe, and 
that the defendants, after telling their ſtory to the 


proſecutor, 
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CASES IN CROWN LAW. 


proſecutor, had faid, * If you have any doubt, 
here is the Colonel's gorget,” I think it would 
have fallen within the ſtatute of 33 Hen. 8. If it 
would, then let us confider what effect the 30 Geo. 9. 
c. 24. has on the caſe. The. Legiſlature thought that 
the former ſtatute was too limited; and therefore the 
30 Geo. 2. c. 24. was paſſed, which enacts, that all 
perſons who ſhall obtain money from others by fal/e 
pretences, with intent to cheat or defraud ſuch per- 
ſons, ſhall be deemed effenders againſt the public 
peace. The ſtatute therefore clearly extends to caſes 


' which were not the ſubject of an indictment at com- 


mon law. The ingredients of this offence are the 
obtaining money by falſe pretences, and with an in- 
tent to defraud. Barely aſking another for a ſum 
of money is not ſufficient; but ſome pretence muſt 
be uſed, and that pretence muſt he falſe ; for the 
intent is neceſſary to conſtitute the crime. If the 


intent be made out, and the falſe pretence uſed in 


order to effect it, it brings the caſe within this ſta- 
tute. Very few caſes on this Act of Parlianfent 
have been brought before this Court : but there was 
an indictment on this ſtatute againſt Count Villeneuve, 
tried at Cheſter in the year 1778, which I have had 
occaſion to mention here ſeveral times, and which I 
have never heard doubted or contradicted. That 
indictment was tried while I ſat with MorTox, 
Chief Juſtice, on the Bench at Cheſter, of whom all 
who remember him will bear teſtimony with me, 
that he was a very able Judge, and peculiarly cau- 


trious in criminal caſes. The facts of that caſe were 


ſhortly theſe :—The defendant applied to Sir J. 
Broughton, telling him, that he was intruſted by the 


Duke De Lauzun to take ſome horſes from Ireland to 
| | London, 


CASES IN CROWN LAW. 
London, and that he had been detained ſo long by 
contrary winds that his money was ſpent. Sir 7. 
Broughton was induced by this repreſentation to ad- 
vance ſome money to him : afterwards it turned out 
that the priſoner never had been employed by the 


| Duke De Lauzun, and his whole ſtory was a fiction. 


On that caſe the priſoner was convicted, and ſen- 
tenced to hard labour on the Thames. Now that 


caſe goes the full length of deciding this. As to 


the three other objections, they admit of very eaſy 
anſwers. With reſpe@ to THE SECOND OBJECTION, 
that the charge 1s too general—in this ſtage of the 
proceeding the Court muſt take it, that the repre- 
ſentation was made by the defendants in the fame 
manner that it is charged in the indiament; and if 


that, though general, was ſufficient to anſwer the 


defendants' purpoſe, we cannot ſay that it was too 
general. We are not to ſuppoſe that the Colonel's 
name was mentioned; and the proſecutor could 


not ſtate it with greater particularity than the defen- 


dants uſed. Tre THIRD OBJECTION is, that this 
is not a joint offence : but as this is the caſe of a 


miſdemeanor, the caſe in Burrow (1) is a decifive (1) Rex a. 
anſwer to it. There Loxp MaxsF1tLD ſaid, © It is Benfeld and 


: g Saunders, 
* a ſtrange thing if the King cannot call a man to 2 Burr. 


© account for a breach of the peace, becauſe he 
„broke two heads inſtead of one.” The preſent 
was, I think, a joint offence ; it was a joint repre- 
ſentation to anſwer one and the ſame purpoſe. 
Neither is the proof ſeveral; it relates to one 
tranſaction. This is not like the caſe of a conſpiracy, 
where the whole ſtory muſt be taken up in detached 


pieces, at different times, to charge the different, 


actors. But here it is one entire act, which they 
were 


Rep. 984. 
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1788. were all carrying on in concert tegether. If how- 


Younc's 
' Cast. 


(1) See the 
Caſe of Gib- 


ever any authority were neceſſary, a caſe happened 


about a year ago (1) which is ſtronger than the 


preſent. Three perſons were indicted on the Black 
A& for ſhooting at the proſecutor ; they were all 


ſon, Mutton charged with the /ingle act, and the indictment was 


and Wiggs, 
ante, p. 396, 
Caſe 165. 


(2) Rexv. 
Benfield and. 
Saunders, 
2 Burr. Re 


984. 


held by all the Judges of England to be ſufficient. 
As to THE FOURTH OBJECTION, that is founded on 
a point which once embarraſſed me a great deal, 
Some years have clapſed ſince I looked into it, but I 
believe I, can ſtate pretty accurately how it ſtands. 
In miſdemeanors the caſe in Burrow (2) ſhews, that it 


ferent conſideration ; but even in ſuch caſes it is no 
objection in this ſtage of the profecution. On the 
face of an indictment every count imports to be for 
a different offence, and 1s charged as at different 


times; and it does not appear on the record whether 


the offences are or are not diſtinct. But if it ap- 
pear, before the defendant has pleaded, or the Jury 
are charged, that he is to he tried for ſeparate 
offences, it has been the practice of the Judges to 
quaſh the indictment, leſt it ſhould confound the 
priſoner in his defence, or prejudice him 1n his 
challenge of the Jury; for he might object to a 
Juryman's trying one of the offences, though he 
might have no reaſon to do ſo in the other. But 
theſe are only matters of prudence and diſcretion. 
If the Judge, who tries the priſoner, do not diſcover 

it in time, I think he may put the proſecutor to make 

his election on which charge he will proceed. I did 

it at the laſt Seſſions at the Old Bailey, and I hope 

that, in exerciſing that diſcretion, I did not infringe 

| on 


is no objection to an indictment that it contains 
p. ſeveral charges. The caſe of felonies admits of a dit- 
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„en any rule of law er zuſtiee: - But Af the caſe- has 
gone tothe length of a vereici it is m ode b. © 
arreſt of Judgment :- if it were; it would overturn 


at: 


where the evidence affects »ſcveral priſoners dif- 


Hereford, ſelected the evidenec as applicable to each, 
and left their caſes ſeparately to the Jury. And in 
a caſe which happened before me on the laſt Spring 
Aſlizes at Ereter, where: two, priſoners were indicted 
for murder, and evidence was given which preſſed 


adminiſtering juſtice to ſum up the evidence, and 
take the verdict againſt each ſeparately... But all 
theſe are mere matters of diſeretion only, which 


trial ; for when a verdict is given, they are not the 
fubjeR of airy objection. to the recor l. 
Gross, Juſtice My brother BuLLER has given 
a deciſive anſwer. to the firſt, objection. The ſtatute 
created a new offence ; for it declares, that all per- 
lows, obtaining money by falſe pretences, with an 
ntent to cheat, ſhall be deemed offenders agalnſt 
ln and the public peace. That particular offence is 
made an offence againſt law, whether it was ſo or 
not before; and I am clearly of opinion that this 


that the , offence was proved as it was laid in the 


charged in any other way. It is perfectly imma- 


er was uot: mentioned, ſince the defendants ob- 
VOL. II. | I; tained 


every indictment which contains ſeveral counts. 80 


ferently, I have, as was done by Mn. J. VArꝶs, at 


very hard, on one priſoner, hut was nat admiſſible 
againſt the other, I thought it the ſoundeſt way of 


Judges exerciſe/ in order to give a priſoner a fair 


cale comes within the Act of Parliament. As to THE. 
SECOND OBJECTION 3 it muſt be taken after verdict 


udictment ; N and if ſo, it could not have been 


terial whether the, name of the Colonel at Bath was 


Yon 8 
Cas. 


not being 17 certain perſons therein named, and their ſucceſſor 


on | CASES m CROWN Law. 


1788. tained the proſecutor's money by this repreſentation. 
Tarnvpry, With- reſpe& to the defendants being 
E. rharged jointly, every crime which may be in its 
nature Joint may be ſo laid. Here it is ſtated, that 

all the defendants committed this offence, by all 
Joining in the ſame plan: they were all jointly con- 
cerned in defrauding the proſecutor of his money; 

nnd the offence being joint in its nature, it could 

Kot be laid with ſo much propriety in any other 
manner. On THE LAST OBJECTION, I am clearly 

of opinion, that it is no objection in arręſt of juds- 

ment that the indictment charges ſeveral offences, 

The different counts in the indifment always ſtate 

the offence as ſeparate offences: and if this objection 

were to prevail, every indidtment which contains two 
counts muſt be bad. It is no objection, I conceive 

even in the caſe of r ll _ is it ſo in 


miſdlemeunors. 
Tux 1 was affirmed, 


: : . N y — | = x FS LE cc 
1789. | 33 een i B 
— — Y : l 


aeR ,220- The Rrvs againft Surnnrxorox and Borxier. we 


0 ' Bailey Febr ly Seff ons 1789. 


0 Tus + priſoners were indicted on de ſtatute 2 by 


Name an in- 


er God: . e. 68. for ſtealing a quantity of lead affixed the 


ar muſt to the WoRRk-HovsE ge © the Poor of the Old Arti- 4. 
Ty; . al tery Ground ; and the property was laid to belong ; l 
it reſides in to the 7 roflecs of the "IgE of the Old HO lub 
Traſtees under SH 217d the 
an Act of © Ground. . A 


Tn. By an Act of Parliament palſed 14 Geo. 3. c. 30 


corporated. { 


* 
— W277" 
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tion, to be Gected and appointed cunder and bx: virtue of 1789. 
being the ſaid Act, are appointed TRUSsSTTZES forqputtingin 


— 3 R 2 2 — r 
1 3 1 n 


— 2 W 4. 


im its execution all the powers thereby given fer providing rox an 1 
that a Work-houſe, and for employing and maintaining e A 
y all the poor of the ſaid Old ArtiBery Ground, or for any 1 
con- matter or thing concerning: the fame; and all - 1 
ey; Ml cures, furniture, and other things hought er provided Þ 
could for the uſe 'of the: poor, are:veſted in the ſaid Truſtees | ö 
other and their ſueceſſors, for: the purpoſes. of the Act. And Y 
clearly then it goes on in theſe words: And the ſaid F 
" jude- WM © Truſtees: are: hereby empowered to prefer or order 1 
Fences. the preferring of any bill or bills of indictment NH 
ys ſtate il © "again any perſon or perſons who ſhall ſtea), take, 
Jection © or carry away any or any part of ſuch things; 
ins two and the monies and things which thall be ſo 
nceive, Bll © ſtolen} taken, or carried away, ſhall in every ſuch 
t ſo in indictment be laid, and.deemed, and taken to be 


KLEY- 


the property of the Truſtees of the Poor of tie. Old 


Artillery Ground. And every indictment ſo pre- 


* ferred ſhall be held WER in law to all intents and 


** purpoſes.” . 


Tux QutsTION was, Whether the indiQment had 
well laid the property as belonging to the, ;** tue 


Fruſtees of the Poor of the Old Artillery Ground?” 


Tax Cour held that it had not; far as the Act . eee 
of Parliament had not incorported the Truſtees, anc Caſe, , N 
atute 2 by that means given them collectively a public name, de _ 
d affe te property ſhould have been laid as belonging to 
Md Atti 4. B. C. &c. by their proper names, and the words 
o belong © Truſtees of the Poor of the Old Artillery Ground,” 

Artilleri ſubjoined as..z deſcription of the capacity in which 


they were authoriſed by the Legiſlature to act. 
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er BY's Caſe. 


Cast 221. 
E 7 


eee Ar the Gaol Delivery for 8 in the 3 


onaſuſpicicn of Surrey, on Thurſday 25th March 1789, John A 


that the wit- | 
een ee Edwards was in the calendar of commitmeuts on a 176 


tampered. d charge of having burglariouſſy broken and. entered Re 
priſoner, the palace of his Grace the Archbijhop of Canter- B A] 
receive in 


1 bury at Lambeth in that county. Lin 
written exa- ON H Denby, a witneſs, whoſe as hefor 4 
Train: i the Magiſtrate had been taken in writing, purſuant I Pr 
neva 3 1 to the ſtatutes of 1 & 2 Philip and Mary, C. 13. and IWin 
purpoſe of the 2 & 3 Philip and Mary, c. 10. on being produced Nor 7 
ding abill. hefore THE GRAND Jury, prevaricated in ſuch x upor 
manner- as to induce a very. ſtrong ſuſpicion that he lonic 

had been tampered with on the behalf of the prifoner. Wl didi 

The Grand Jury therefore applied to the ig for and 

the depoſitions taken before the Magiſtrate...) + tithal 

Bor the Cour (a) were of opinion, "Hae as. the ue e 

beſt evidence was the vird voce teſtimony, of, Deny Ion, 

himſelf, they could not abandon that, and reſort to N the fa 

the ſecondary kind of evidence reſulting from hs Mee ni 

written depoſition; ee on this ground the applica- charg 

tion was refuſed (6). bat! HR PROD 2:5) one m 
nnn. the ſai 

Axp ' 


1 A 1 2 11 1 3% | WY. TI 1 


(@) Mr. J. Geall, th the ee concurrence of wi. B. Hotham. = 


| (4) A fimilar application Was refuled by Mr. J. Gali, at er lat 
Edex Aſbzes, | 


felon y 
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The KINO aaa WI x frarp and Tuonas. sz 222, 
| 96 GOnDON: Fo AH | 


== \ 55 1 F © 
— 
* 


Ar the Seeing Adi at . un the year Onan fouls. 
1789, Winifred (tordon, the wife ot Francis Gordon, ment for the 


murder of a 


aud 7homas Gordon, their on, were tried before MR. Cosgable in 


BARON TromPs0N for the-yilful murder. of George — 


5 Anne. 4 A it is not ne- 
* ceſſary to pro. 
fore Tu indietment confitied of two counts. The org ty a 


1ant Figs? Cob vr charged, That Thomas Gordon and poirment ; of 
and Iinifred ( Zordon, on the 23d J uly 1788, at the pariſh ; it re ae 
uced Not Patti/hall, in the county of Northampton, in and dated = 
cha WF upon one George Linnel, then and there being, fexas Conſtable. 
t he loniouſty, wilfully, and of their malice aforethought, 5 

oner. did make an affault (he the ſaid George Linnel then erg gt 
t for Wl and there being Conſtable of the ſaid pariſh of Pat- 2 3 
Wo ft Mall, in the ſaid county of N orthampton, and 1 1001 the not be con- 
s the due execution of his ſaid office) ; and that the ſaid eee 
Jenby WM Thomas Gordon, a certain gun, &c. to and againſt evidence 
ort to the ſaid George Linnel, ec. le lonioully, wiltully, and rg ene 
m his Met his malice aforethought, did ſhoot and dif- . 


plico WM charge, & c. thereby: giving the ſaid George Linnel x 0 
one mortal wound, &. of which ſaid mortal wound 
the ſaid George: Linnel then and there inſtantly dicd. 
AxD THAT the ſaid;/Vinifred Gordon, before the ſaid 
flony and murder was committed, in- form aforeſaid, 
o telt, He. did feloniouſly, wilfullx, and of her malice 
forethought, incite, move, Procure, aid, and abet 
tne faid Thomas (Gordon to do and commit the fall 
Klony and murder. Taz Srcoxp Cob xt charged 
lie priſoner Thomas as à principal, and the priſoner 
W ini an as an accetlar y- before the fact, in the 


13 murder 
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murder: of the f laid“ Geor e Linnel: omitting the alle 
| oF = gation. that be was at conſtable | in "= execution of 
pos? Gow Nh 


Tak. FEE facts 4 el in dene The 
priſoners, "Thomas and Win F red Gordon, were the 
Pife and for of Mr. Fraticis Gordon, Surgeon to the 
"66th Regiment of Foot. In the year 1785 the regi- 
ment was ordered to St. Vincent's, but Mr. Gordon 
being upwards of ft I=ty years of age, and in an infirm 
ſtate of health, *chofs to retire from the ſervice. In T 
the beginning of th e year 4786 he purchaſed a ſmall 
freehold elite i in ths village of. Pattiſhall in North- 7 
amptonſhire, on which he ſoon afterwards went to 
. reſide with his wife and ſon.” To employ his ſon, 
who y was at this "Hime me about ſeventeen years of age, wi 
he converted the lower” part of his houſe 3 into a ſhop, ch 
Which he -iocked. with Mercery and -drapery good, P 
and _gave the management of it to his wife and ſon. 
On che 2 2d Ji uly 1788, 8 Mt? Francis Gordon being au © 
2 public-houſe : Tow ger, about four miles from fl b 
 Pattiſhall, a quarr el aroſe between him and on ad 
_ Haines Prott, A blackſmith of Pattiſhalt ; and after! bee 
7 long and Veel Altercation, Prutt ſtruck M. hot 
Gordon on the head With hig lf ; upon which M. U 
Gordon drew a long ſword from a cane which he had hon 
in his hand, and pointing it at him, told him to keep (01 
off; but whether Gordon ever touched Pratt with bart 

_ its point did not appear. Pratt however; on the ef 
enſui uing day, procured a warrant from Mr. Ecole, hou 


a Juſtice of the Peace, to apprehend Mr. F. Gordo; alu 
8 nch Jarrant was as follows: *©Nortramyror MM they 
5s SHTRE.. T6 THe CONSTABLE of Pattifhull. For Ppot 
we aſmuch/a as "Haines Pratt, of Pattifhall, in dhe! ade 70) 
25 county, *hath this day made information and com 1 
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" plainl 


| that Fes Gordon, of W I 5 aid 258 85 % 
The county, did ſtab with. a ſtick armed, with ſteel, - © - # 
- the called 4. uicker ice, aud wound bw, the aid 1 
o the Haines P rath,. at. the ſign of the Boo: Tusk A 
ron ARE THEREFORE | to command You, | in his Ma- | 
ordon © jeſty's name, forthwith to apprehend. and bring : Fi 
firm before me the body of the faid Francis Gordon, to | 
In e anſwer unto the ſaid complaint, and to be further l 
Wan MW © dealt with according to law. Herein fail you not. | 
Forth. Given under my hand and ſeal the 23d day of 1 
nt to © July, in the year of our Lord 1788.” a [| 
s ſon, Tris warrant was delivered by Pratt to one Hart, 
f age, who was Thirdborough of the pariſh ; but he, not 
. ſhop, chuſing to execute it, returned it immediately to 
goods, Pratt, who delivered it to Linnel, as the Conſtable to 
d fon, whom it was directed; and on the 234 July, about 
ing at {Wl ſeren o'clock in the aſternoon, Linnel, accompanied 
« from by one of his labourers, whom he had commanded to 
id one aid and aſſiſt him in executing the warrant, pro- 
d after i cceded, for that purpoſe, to Mr. Francis Gerdon's 
k M. bouſe. On their arrival Mrs. Gordon was ſtanding 
ch Mr. I = the door. They aſked her if Mr. Gordon was at 
he hal home? She aſked them, What they wanted with Mr. 
to keep Gordon ? Linnel told her that he, as Conſtable of the 
itt with pariſh, had a warrant againſt Mr. Gordon at the ſuit 
on the ef Pratt, and requeſted that he might be let into the 
Ecole, WM houſe to ſee if he was.at home or not. Mrs. Gordon 
Gorden; lured them that her huſband was not at home; but 
aprox they not being, ſatisfied with this anſwer, - inſiſted 
I. To. upon ſearching the houſe. At this period the priſoner 
"the fia Thomas Gordon, her ſon, came to the door, ſaying, 
nd com "bg Aut, man that enters tbe door of my ground 
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I end his Hfe; * and. ſnutting the outer door. 
p retired into the. iotſet Jinnel and his aſſiſtant Te- 
«moved few paces from the door, and on turning 


round to hbok at the-houſe, ſaw the two priſoners at 


the wändows up fans. + Linnel then returned again 


towurds the door, imordler to fre if it was faſtened ; 

but on his approaching;'the priſoner Thomas Gordon 
held a gun out of the window, during which time 
the other priſoner Niuiſrbil Gordon was heard to ſay 
that they had plenty! of ammunition, and that the 
ſirſt man who attempted to break in ſhould loſt his 
life. Their conduct brought a great croud of people 
about the houſe, and à converſation took place about 
deferring the ſervice of the writ until the morning, 
Mrs. Gordon telling” Linncl, that as her hutband was 


a frecholder of the county; and had confiderable pro- 


perty on the premiſes, there was no danger of his 
running away on fo trifling a charge as an aſſault; 
and the hour ef nine the next mornihg was ap- 


pointed för Linnel to ſee Mr. Gordon: © Linnel and 
his followers went away down Pa!tifhalFlane, as if he 


intended to retürn to his own houſe; but he ſoon 
after returned, with ſeweral men whom he had com- 
manded to aid and aſſiſt; and told one Burton, whom 
he had left to keep watch, that he was determined to 


get into the hbuſe. For this purpoſe he and five 


others went down the lane, got over Mr. Gordons 
wall into his garden, and were advancing te the back 
door of the houſe. The moment they had got over 


the wall: Thomas Gordon put a gun out of the window. 


At this time the other priſoner, Winifred: Gordon, 
was obſerved ſtanding in the ſame vom, immediately 
behind her- ſon, ſaving to him, “ Fire, Tom. fire! 
* Kill them!“ Kin them! % The gun Was imme 
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diately diſcharged, and the contents of it were lodged 1789. 


in the body of Linnel, who, from the wound he fe- — 
The Con- 

ceived, bled to death. On raiſing: him from tht box, Cast. 

ground the Conſtable's ſtaff was found: lying under 

his arm, and it was proved by ſeverat of the wit- 

nefles, that he was generally known as Conſtable of 

the parith. The people of the neighbourhood,” irri- 

tated by the outrage. which had been committed, im- 

mediately began to ſtorm the windows of the houſe 

with ſtones and other weapons: but Nr. Francis 

Gordon, who had been all the while at home, and 

had defired himſelf to be denied, being unwilling to 

create further diſturbance and miſchief, opened the 

door and jurrendered himſelf; and he was taken into 

cuſtody. The two prifoners, his wite and fon, were 

alſo taken into cuſtody; and on theſe circumſtances. 

being diſcloſed before the Juſtice of the Peace; / ini- 

fred and Thomas. Gordon were committed to gaol, to 

take their trial for the murder of Linnel. 

Txt Jury on the trial found the priſoners Guilty; 
but ſeveral points of law having been ſubmitted to 
the Court by their Counſel, the judgment was 
reſpited ; and the caſe was reſerved for the opinion. a 
THE TWELVE JUDGES on two queſtions. . 

Fresr, Whether, as the indictment alledged that See the Caſe. 
Linnel, the deceaſed, was the conſtable of the parith, 8 77 1 
it was not incumbent on the proſecutors to prove yg. Rep. 
that fact, by -thewing that he had been RY elected? 
into the office? 7 


SECONDLY, Whether, as the ev denve molt clearly Om wy 


proved, that JV ini fred Gordon was, if any offender at eee. 315. 
all, a principal offender, the could be found guilty ON 217. 1 
ſuch evidence, as an acce ary before the fatt ; they 1 gy — x 
being diſtinct and ſeparate offences. 369. 

= 3 Inſt. 138. 
9 Z THESE. 4 Bl. Com 34. 


— 2 2 et n g 


2 P 
9 
15 
1 
* 
1 
1 
2 
7 
* 
1 
2 * 
Y * 
2 
"BY 
I 
BY 
3. 
. 
18 
1 
4 
1 
-% 
3. 
q N 
db * 
45 
3 


n 


** 2 r . $a EET 


* WAN % 


SW . 
TY. 
4 © 
- i | 
TS: ! by 
f 11 
3 4 
4 ; 
by s 
1 41 
— 1 
1 Y . 
= 2 
iT 
147 
| 14 
1 
141 15 


A 
3 
- 


* 
; 
1 


— 
— — : 44%vœ 6 ½v? 
r 


” - 5 
3 — + 


S e — 
- . 49 ; 
Ss PEO ” K 


2. ab. 


— —ü—ñ3— — v6, 
dye HT pe 


. —— Se ̃ M 


3 - 


— — * _ — — * 2 — * 9 N * — 3 
— 2=y <5 7 * DD - — Pp — * - 7 5 — 8 4 5 I 
—— — drone” 34 2 * * ATE > 4 _ — 2 23 r — — — ——ů — 09 — 
a I DS — — * 1 inn J = - * * 2 : > 1 = L 
"om z 2 hm 7 £ , = 0 
b . * — 
— — — — . * 8 8 4 wrench eat 


* — * 
———ů —— — 
—— —n— 


——ũ——ę —— —B—By— 


5 
” 
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1789. Tursz points were argued by Counſel (1) * 


The Co the Judges at the Exchequer nde, on W edneſ- 


pons' CAS E. day the 24th June 1789. 


- — 


1 (1) Mr. Galley for the Priſoners, and Mr. 3 for the Gama. 


Lord Kenyon Mn. Baxon HoTHam at the Aſſizes held for the 
Lord Lough- 


| borough, county of Northampton, on the 23d July 1789, or- 
Lord Chief dered the priſoners to be put to the bar, and informed 


Baron Eyre, 


Mr. J. Am- JVinifred Gordon, that by the unanimous opinion of 


Mr.]. Buller, THE TWELVE JuDGEs the was diſcharged from the 


Mr. I. N indictment ; but that with reſpect to Thomas Gordon, 
Mr. ]. — they were of opinion that the caſe was fully and pro- 
_ ms, perly proved againſt him. 

— Thomp- SENTENCE of death was ad paſſed upon 
him; but at the earneſt intreaty of his Counſel, exe- 
cution was reſpited until a future day. During this 
interval great intereſt was made to procure a pardon; 
but on Tueſday the 5th Auguſt 1789, he was exe. 


cuted purſuant to his. TE * 


Cay 223. The KixG againſt Jouxn WiLKkINs. 


| To obtain Ar the Old-Bailey April Seſſion 1789, John H- 


3 kins was indicted for ſtealing thirty-ſix pair of filk 
rom the ftockings, and twelve pair of thread ſtockings; the 


ſervant of 


the owner, to Property of M illiam IVayte. The Jury found the 


whom they following facts, and the caſe was reſerved for the 
were deli- 


vered, for Opinion f THE TWELVE JUDGES. 


the purpoſe Cask. The proſecutor Mr. Wayte was a Hatter 
of being car- 

ried to a and Hoſier, in Panton-ſtreet, in the Hay-market. 
cuſtomer 


whohadpur. On the 9th February preceding the trial, he de- 


chaſed them, is a taking from be peſſiſton of the maſter ; and, if ſo * with 2 
preconceived deſign to ſteal them, amounts to felony. 


livered 


$o dd „ FG Hd we uid an „„ tl, On end „„ vnundg 
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CASES IN ON Law. 
livered two parcels, containing the goods a 


in the indictment, to his apprentice, with directions 


to carry them to the houſe of Mr. Heath, a cuſtomer. 
As the apprentice was going up Ludgate-hill, with 
the parcels under” his arm, he was met by the pri- 
ſoner at the bar, who atked him where he was going? 
to which the apprentice anſwered, Jo Mr. Heath's. 
The priſoner, producing a ſmall parcel, replied, T I 
* know your. maſter, and was going to his ſhop ; 
therefore do you give me your parcel, and take 
this back to your maſter. There is a letter inſide, 


and it muſt be n forwarded to Mr. | 
« Brown.” 


Tux apprentice xcepidiogdy abies to the pro- 
poſed exchange, and delivered the two parcels for 


Mr. Heath to the priſoner, and the priſoner delivered 


his parcel to the apprentice. The priſoner having 
effected this exchange, endeavoured to ſeparate him- 


ſelf from the apprentice; but his manner created 


a ſlight degree of ſuſpicion in the apprentice's mind, 
who, to ſatisfy his doubts, ran after the priſoner, and 
aſked him if he was the Mr. Heath to whoſe houſe he 
was conveying the parcels ? The priſoner replied that 
he was Mr. Heath; and deſired the apprentice to 
make haſte home with the other parcel. _ The parcel 
which was delivered by the priſoner contained a col- 
lection of old rags of no value; and he was not * 
Mr. Heth he pretended to be. 

Tae Jury were wf opinion, that the pr e by 
falſely pretending that he was going to the houſe 
of the proſecutor for Mr. Heath's parcels, had con- 
trived to make this exchange f parcels, with an 
intewt>Feloniodfly to obtain and convert to his own 
uſe the goods: mentioned in the indictment; and 
— 55 there- 
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— therefore they found him Guilty. The Court, how- 
1789. ever; being doubtful whether, under all the circum- 
Wekkankd* „ ray 5 
Gazz, ſtances; the crime amounted to felony, the judgment 
was Teſpited, and his caſe referred to _ ue a 
of THE TWELVE JUDGES. 
MX. JvsT1rct GovlD, on the firſt Ie Teber 
Seſſion 1790, ordered the priſoner to be put to the 
bar, and delivered the opinion of the Judges to the 
following effect: The circumſtances which appeared 
in evidence upon the trial of this indictment form 
a kind of caſe upon which a variety of opinions have 
been entertamed whether it amounts to Jelony or 
fraud ; and the learned REcorDER, before whom 
the priſoner was tried, very properly referred it to 
the conſideration of the Judges, in order that the 
point might be deliberately ſettled. On the firſt day 
of Hilary Term 1790, TEN of THE TWELVE JUDGES 
aſſembled to conſider of this cafe, and they were 
unanimouſly of opinion, that the conviction is right. 
The obſervations which were made in ſupport of that 
opinion, as far as they occur to me, I ſhall now 
(1) Mr. Jat- ſtate ;. and if my learned brothers (1) who are now | 
and Mr. Ba- on the bench, and who were both of them preſent 
5 * when this unanimous opinion was given, ſhould 
think that I carry this matter too far, they will give 
ſuch explanation as may ſtrike their minds; No 
caſe exactly like the preſent in point of fact has, 
J think, ever before ariſen ; but the principle on 
which it depends has been long known, and fre- 
quently recognized, via. That to conſtitute the crime 
of larceny the property muſt be feloniouſly taken 
from the poſſeſfion of the owner. The deciſion of 
this queſtion therefore turns upon the conſideration 
whether, at the time the priſoner obtained thele 
goods 
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goods from the actual. Poſſeſſion, ol che · aprentice, 1789. 
they were not, in gontemplatiou of law, in the ch 


1+ 

erb ive poſecfion of the maſter. .Þra57, It ſcems to Cr. 
n me to he clearly ſettled, that the, poſſeGlionzof, Pere 

| ſonal. chattels follows the right. of property in them 

ry thus, in the caſe of Hudſon v. Hudſon (2), the (az) Latch. 
he plaintiff,” as an executor, brought an action of trover, “ 

he — declared that the teſtator; was poſſeſſed of cer: 

d tain goods mentioned in. the declaration; and that 

m after his death they, came to, the hands of the de- 

ve fendant, who had converted them to his own use. 

or The: defendant was found G. wilty and it. was moved 

1 in arreſt of judgment, that it did not appear that 

to theſe goods ever were in the poſſeſſion of the plaintiff, 

he but on the contrary, that after the teſtator s death 

ay | they were in the hands of the gefendant. But LoD 

wh Cirgr JUSTICE HryDz aud the reſt of the Court (3) (3) Dode- 
Te unanimouſly . gave. judgment for the plaintiff, be: * 
TY cauſe although it vas not alleged that he Was locke. 


at actually; poſſeſſed i of theſe, goods, yet upon the matter 

o. diſcloſed: by the declaration, the law ſaid. that he vas 
ow WM poiſed; fer. the, right of property; draws, with, it 

nt the actual poſſeſſion gf, goods, ſo ag to, intitle, the 
"TY owners of them to rehab: a5.it man in London 
. give. me his goods which are at 1. ork, and, a third 
No | perſon take theſe goods away, I. may, maintain an 


a8, action againſt him fox a trglpaſer.. 1t. appears therefore 
on tom this caſe to hape been tlie ſolemn opinion of 
hu Judges of high character; and regutation, that the 


me palſefſion in: the caſe of perſonal. chattels follows the 

den property 3 and. to, this opinion. I entirely. ſubſcribe. | 
af DECONDEY,; It. is a rule of lay. equally well known | 

and eſtabliſhed, . that tlie polſeſſion of the true owner 

cannot be div cſted BY. 2 gurtious ing: and there- 

f fore, 
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CASES IN GROWN LAW. 
fore, if a perſon unlawfully take my goods, and 


whiecond perſon take them again from him, I may, if 


che goods were felonioufly taken, indict ſuch ſecond 


Perſon for che theft, and allege in the indictment 


that the goods are my property, becauſe theſe acts 


of "theft do not change the poſſeſſion. of che true 


owner. Turxprr, Theſe doctrines will alſo, in my 


opinion, hold where the goods are taken from the 


poſſeſſion of the true owner by means of fruud; for 
otherwiſe a man might derive an advantage from bis 


own wrong. Various opinions formerly prevailed 
whether ſervants; having the cuſtody of their maſters 
gods, were | guilty of felony by fraudently em- 


bezzliug them; and converting them to their own 


uſe; but the ſtatute 21 Hen. 8. c. 7. which makes 


this offence Felony, does not ſay that it was not 


felony before by the common law, but only recites 
- -« that the matter had been doubted ; and this Act of 
Parliament did not, in my judgment, mean to 


weaken, but to aſſiſt the common law. Ever fince 
this Act therefore, the opinion of thoſe who before 
the Act held that ſervants embezzling their maſters 


ptoperty was felony, has been confirmed, Thus in 


the cafe of a butler, or other ſervant, to whoſe care 
4 maſter entruſts his plate or other goods, it ha 
uniformly been held, that ſuch ſervants are guilty of 
felony by embezzling ſuch plate or goods, or taking 
them fraudulently away: and this doctrine is not 
confined to menial ſervants only ; for it appears both 
by Hale and Hawlins, that if a ſhepherd, who has 
the care of ſheep, and who, from the nature of his 
employment, muſt be conſtantly in the paſtures, take 
away any part of the flock with intent to ſteal it he 
is guilty of felony, although in both caſes the * 


ee e c wi 


. 


of 
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is actually dehvered to the butler, andathe theo to 1789. 


the ſhepherd, for the poſſefion: ſtill remains in the 
- maſter. And this law: prevails im alt caſes where 


ſervants have not the - abſolute -dominiowwover-:the 
property, but are only entruſted wäthothe rare or 


cuſtody of it for a particular purpofe. Very ſoon 


after I had the honour of fitting on the bench, the 
caſe of Ihe King v. Paradiſe came before me at the 
Aſſizes for Saliſbury. The priſoner was foreman to a 
mercer at the Devizes, and his maſter had delivered 
bills to him to the amount of 1500. with directions to 
incloſe them in different covers, and ſend them by 
the poſt to his correſpondent in London; but inftead 
of ſo doing he ſecreted them to his own uſe, changed 


one of them at Saliſbury, and the next day, being 


Sunday, under pretence of viſiting ſome relations in 
the neighbourbood, ran-off. with them, but was ap- 


prehended with part of the bills in his cuſtody at 


Topham in Devonſhire in his way to France. The 
late Lord ASHBURTON,- then Mr. Dunning; and 


ſome other gentlemen of eminence at the bar, were 


Counſel for this man on his trial; and they con- 
tended, that as the proſecutor had delivered theſe 
bills to the priſoner, he-could not be guilty of felony 
in taking them away; and he reſembled it to the 


caſe of a carrier, whois: intruſted to carry goods, but 


to which I thought it bore no reſemblance; for my 
idea was, that the pofſefion of the maſter had not in 
any way been changed, and that it was juſt the ſame 
as if he had ſtolen the bills out of his maſter's deſk. 


The Jury found the prifoner Guilty; but at the ante, p. 2856 
requeſt af hi Counſtl,: I referved the caſe; and THE Caſe 112. 


Jupcts unanimouſly concurred in the opinion I had 


Siren. In Michaclmas Term -1782, one William 


Bays 
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Baſs (and I have the, caſe here) was indicted for 
ſtealing a quantity of goods to the: value of eighty 
pounds, the property of one Gatfees. The pri- 
ſoner was porter: to+the-proſecatore,- The proſecutor 
had delivered the parcel containing the goods men- 
tioned in the indictment to the priſoner, to be 
carried to a cuſtomer but in his way to the place 


where the cuſtomer lived, he met two men, Who pre- 
vailed with him to go into a public-houſe and to dif- 


poſe-of the goods; which they accordingly did, and 


the priſoner received eight guincas as his ſhare, of the 


produce.; The queſtion was, Whether this amounted 
tog Frlgpious. es- It ren from a note at ihe 


Pk wed dg 


by he two men, ad to thts boon = put 


' by-him into a brown, bag, and therefore from. theſe 


laſt. circumſtances, this caſe furniſhed a colour for 
the diſtinction that has been taken in the caſe of 4 
Carrier, .v1z. If a Carrier run away with the whole 
bale intruſted to his care, he is not guilty of felony; 
but if, he open it, and take away part. of its con- 
tents, then he will be guilty. of felony. The caſe of 
a Carrier is of a peculiar nature; for by the engage- 
ment which he enters into to garry them, he acquires 

a ſort of ſpecial property in the goods; he is in all 
Eh whatever liable to a, civil action for the lofs of 
them, except that. loſs happen from public: com- 
motions, or the act of God; but on the conſideration 


of this caſe the Judges did not think that even thele 


ciroumſtances made any material difference; and 


my memorandum, which I put down the ſame even- 


ing, on my return from Lon D MANSTIETD's Cham 
bers, is, that the Judges were unanimouſly of opinion 
that Baſs bad been legally convicted, for that the 


pr ifoner 
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| : 

ot priſoner being a ſervant, and the goods being.de- 1789. , 
ty livered to him to carry to a cuſtomer, the poſſeſſion — | 
pi. of the goods {till remained in the maſter; and i in the Cask. 1 
ver ſame memorandum 1 perceive. that. I have. noticed T 9 
n- Paradiſe's Caſe as having been decided upon the bi 
be ſame principle, The accuracy of this memorandum 0 
ur is confirmed by a note which I have ſeen. of Bajs:s 1 
"RE Caſe taken by Mn. JusTice BuLiER, which exactly 1 
lil. correſponds with mine, except only this addition, ö 
d « that the proſecutor had a power tg countermand [1 
the the delivery of theſe goods to the cuſtomer 3” and f 
ted there cannot be a ſtronger argument uſed to prove 0 
the that the poſſeſſion continued unaltered in the maſter. 1 
ack Now, to apply the principle of theſe two determina- 4 
put tions to the circumſtances of the preſent caſe, it ap- A 
heſe pears to me, that the priſoner having obtained theſe i 
for goods fraudulently from the apprentice, is juſt the H 
of @ ſame as if he had obtained them from the actual | 
hole pofleſſion of the maſter; and 1s juſt the ſame thing as "1 
ny if he had gone into the proſecutor's ſhop, and taken 1 
con- them from the counter, or from his window, and iſ 
fe of immediately run away with them. There is in r 1 
gage⸗ Thomas Raymond's Reports (4) the Caſe of one (4) Raynii ji 
wires Abraham Chiffers, who went into the ſhop of Ann 775: i 
__ Chatteris, and aſked to fee two laced cravats ; which V1 
ofs of de fhewed to him, and delivered them into his hands, ? | 
com- nd thereupon he aſked the price of them: to which 1 
ration lhe anſwered, ſeven millings; he ſaid he would q 
theſe give her three ſhillings, and immediately ran out i 
: and {We the thop, and took the goods away with him, * 
even» openly in her fight. The queſtion was, Whether this 0 
Cham- selon? And Sin Thomas RaywmoxD was 4 4 
injion opinion that it was felony, and exactly the fame as I 
at the © he had ſnatched it from the counter, and run 4 

Yay with it. 1 he more recent caſe of Pears (5) is (5) Ante, : 


i{onct 


; page 253, 
* * , in n Caſe 105. 


394 CASES IN CROWN LAW. 


1789. in point. Pear went into Smithfield, and chaffering 
| n for a horſe, at laſt deſired that he might be per- 
Cask. . mitted to try its paces; and when the owner de- 
livered the horſe to him for this purpoſe, he mounted, 
and clapping his ſpurs to its ſides rode away with it. 
Now the circumſtances of the preſent caſe are much 
ſtronger than thoſe in Pear's Caſe ; yet that was held 
to be felony; and many other caſes of obtaining 
goods under falſe pretences, with a preconceived 
| deſign to ſteal them, have been held to be felony. 
b | he taking from the hands of the apprentice, is a 
| taking from the poſſeſſion of the maſter ; and the 
; artful contrivance made uſe of is evidence of the 
„ intention with which they were ſo taken. The Jury 
| have found that the intention was felonious; and 
therefore I concur, upon theſe reaſons, in the op!- 
nion which the Judges have delivered in this cafe, 
that the conviction is right, and the verdi& of 
Guilty muſt ſtand as it is recorded. ” 

Tur priſoner accordingly received ſentence at the 

nd of the Seſſion, to be tranſported for the term of 
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"| ſeven ycars, to commence from the time of his 
* conviction. 

. E 

'F Cas 224, The KING againſ{ CHARLES PEARCE. 


the offence of 


| maliciouly (antes Pearce was tried before MR. JusTIcCt 
i 7 m aimiag : 
. cattle der HEATH gn the ſtatute 9 Geo. 1. c. 22. for a capital 


the Black felony, for that he feloniouſly, unlawfully, wilfully, 


* Act, it mu 
| | appear that and maliciouſly did maim and wound A LON be- 
ne maiming jonging to the proſecutor. | 
was Com- 

mitted from a malicicus motive to he cxvner of the cattle. 


. Toconftitate "At the Summer Aſſizes for Glouceſter 1789, 


5 178) 
[CE STICE 
1 capitil 
wilfully; 


Cow be 
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Ir appeared in evidence, that the priſoner had 
attempted to commit beaſtiality with the cow, and 
becauſe ſhe would not ſtand quiet, bad, in a pal- 
ſionate manner, run a. ſharp-pointed ſtick quite 


through her body. On his examination before the 


Magiſtrate he admitted the fact, and declared that 
he houtd not have hurt her it ſhe would have per- 
mitted him to have accomplithed his deſires. 

THE LEARNED JUDGE was of opinion, that this 
ſpecies of evidence was not ſufficient to warrant a 
conviction upon this indictment, for that to bring 


an offender. within the meaning of this branch of 


the ſtatute 9 Geo. 1. c. 22. it was neceſſary to ſhew 
that the maiming of the animal was done from ſome 
malicious motive towards the owner of it, and not 
merely from an angry and paſſionate diſpoſition 
towards the beaſt itſelf, without any intention of 
thereby injuring the owner (a). 5 

Taz priſoner was accordingly acquitted of the 
charge in this indictment, and tried upon another 
for the miſdemeanor, on which he was convicted, 
and ſentenced to two years impriſonment. 


Ce 2 * _ * * 


(a) At the Old-Bailey in September Seſſion 1789, John Hean was 
indicted before Ma. Justics HeaTn on this ſtatute, for that he 
on the 22d October 1788, maliciouſly and feloniouſly did maim 
and wound one gelding, price fifteen pounds, the property of THE 
King; and it appearing on the evidence that it was done in 2 
moment of paſſion, the learned Judge directed the Jury to acquit 
the priſoner, for that the offence conſiſled in maiming the animal 
out of malice to the maſter, and not in che exerciſe of a malicious 
diſpoſition to the animal.—See alſo Shepherd's Caſe, O. B. Octo- 
ber Seſſion 1799, before Ms. Bakox HoTaau, poſt. 
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1789. = | 
CASE 225. FEOF The KixG againſt GAMLINGAY. | 


Tn the King's Bench, Hilary Term. 30 Geo. 3. 


coor ary * Ar the Summer Aſſizes at Cambridge 1789, the 
repairing a inhabitants of the pariſh of Gamlingay were convicted 
common 
highway 
leading hw in the Hilary Term following a rule was granted to 


ee ol thew cauſe why the Judgment ſhould not be ar- 


pariſh - B. reſted. | 
I 
of B. Tux indictment ſtated, that“ there was, and yet 


though it af- « is a common and antient King' s highway leading 


terwards al- 


lege that /%m the parith of Hatley, St. George, in the 
the part of „ (ounty of Cambridge, towards and unto the 


the ſaid road 


which was ** parith of Gamlingay, in the county aforeſaid, 
out of repair  0Q.,, e e e . $ 3 
8 c. AND THAT a certain part of the ſame King's 
pariſh of B. common highway, called Hatley-way, ſituate, 


lying, and being in the ſaid pariſh of Gamlingay, 


Lay 


© great decay, &e. 
TIE objection was, that the road ſtated to be out 
of repair was not alleged with ſufficient certainty 
to be in the pariſh of Gamlingay, as the allegation 
© leading from and unto” excluded the fact of its 
being in the pariſh; and a caſe from Rolle's Abridg- 
ment (1) was cited, where it is ſaid, that if 4. be in- 
cel for ſtopping a way at D. leading From D. 
70 S. that is not good, becauſe the way is not al- 
ledged to be in D. but Jrom D. which excludes the 
Par iſh. 
O the other ſide it was contended, that the caſe 
cited only proved, that if a road be deſcribed a5 


leading. rom A. to B. the from, i is excluſive of 4. 
but 


- on an indictment for not repairing a higway; but 


© containing in length, &c. was, and yet is in 


he 
ed 
zut 
to 
ar- 


yet 
ing 
the 
the 
aid, 
ng's 
late, 
gay, 


is in 


2 out 
ainty 
ation 
of 1ts 
ridg- 
be in- 
m D. 
ot al- 
es the 


e caſe 
zed as 
of 4. 

but 
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but does not prove that B. is excluded by the word 1789. 


70 (1); and that as the latter part of the preſent Laan 
indictment alleges the part of the road out of re- e 
pair to he ſituate in the pariſh of Gamlingay, the fare 


| GAY'S CASE. 
Court would not arreſt the judgment ; for that if it () 4 Burr. 


appear upon the whole of an indictment that the 2090. 
enn . £164 1 . Cowp. 714. 

unrepaired part of the road is within the pariſh, it Pougl. 4.46. 

is ſufficient (2). | „„  (2Þ EINE 

Tur Covrr was of opinion, that the indictment 2 = OW 

was defective ; for the defendants were only bound 3 Keb. 89. 
et | | : : TS . Latch. 183. 

to repair that part of the road which hes within their jo Mod. 383. 

pariſh, Now the road is deſeribed as leading from 

Hatſey unto Gamlin gay, which excludes Gamlingay; 

and in the caſe of Hamond v. Brewer (3), where, on ( 1 Burr. 

the conſtruction of the 26 Ged. 2. c. 54. for repair- Rep. 376. 

ing the road to and from the town of Battel in Suſſex, 

the queſtion was, Whether the town of Battel was 

meant to be included or ercluded ? it was held that 

both were excluſive. 'The rule therefore was made 

abſolute for arreſting the judgment. 


— — — — 


The KING againſt RAENWICK WILLIAMS. Cask 226, 


RuENIWICK WILLIAMS was tried at the 1 
Old-Bailey on the 8th July 1790, before Mx. within the 


JusT1cE BULLER, upon an indictment which ſtated, wen wok 
that he, on the 18th January 1790, at the pariſh of fault and the 
d. James, within the liberty of Weſtminſter, in the th clothes 
muſt be committed at one and the ſame time; and therefore an indictment 
on this ſtatute muſt, in charging the offence, connect the acts by the copulatives 
then and there; but an intention to injure he perſon, although by the means 
aſed to carry ſuch intention into execution, the clothes are thereby neceſſarily 
ured, yet it-is not any offence within the Act; for there muſt be a primary inten- 
en to injure the clothes. The aſſault upon the perſon however may be pro- 
ecuted and puniſhed as a high miſdemeanor by the common law. 
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county of Middleſer, ** with force and arms, at the 
% pariſh aforeſaid, in the county aforeſaid, in the 
King's highway there, in a certain public ſtreet 
© called St. James's-ſtreet, * unlawfully, wilfully, 
5 malicioufly, and felonioufly did make an aſſault 
* upon Anne Porter, ſpinſter, then and there being 
in the public ſtreet and King's highway afore- 
e faid, in the peace of God and our ſaid Lord the 
King, with an intent to tear, ſpoil, cut, and 


© deface the garments and cloaths of her the faid 


«© Anne Porter; and that the ſaid Rhenwick Wil. 
** liams, on the ſaid 18th day of January, in the 
thirtieth year aforeſaid, with force and arms, at 
the pariſh aforeſaid, in the county aforeſaid, in 
the public ſtreet and King's highway aforeſaid, un- 
lawfully, wilfully, maliciouſly and feloniouſly did 
tear, ſpoil, cut and deface certain garments and 
cloaths of her the ſaid Anne Porter: To WIT, 
One filk-gown of the value of ten ſhillings, one 
pair of ſtays of the value of fix ſhillings, one 
e ſilk petticoat of the value of five ſhillings, one 
linen peticoat of the value of five ſhillings, and 
„one linen thift of the value of five ſhilllags, of 
* her the faid Anne Porter, then being part of the 
{© apparel which the ſaid Anne Porter then and 
* there had on her perſon and wore, againſt the 
form of the ſtatute in ſuch caſe made and pro- 
vided, and againſt the peace of our ſaid Lord the 
* King, his crown and dignity.” 

Tris indiftment was framed on the ſtatute of 


cc 
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v6 
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cc 


ce 


0 
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Sc 


1. c. 23. l. 11. by which it is enacted, 


That if any perfon or perſons ſhall at any time or 


times, from and after the 24th June 1720, wil- 


„ fully and maliciouſly affäult any perſon or perſons 


in the public ſtreets or highw ays, with an intent 
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to tear, ſpoil, 
tear, ſpoil, 
or cloaths of ſuch perſon or perſons, that then all 
© and every ſuch. perſon and perſons ſo offending, 
being thereof lawfully convicted, thall be, and be 


cut, burn, or deface, and ſhall 


© adjudged guilty of FELony; and every ſuch 


** felon and felons ſhall be ſubject and liable to the 
* like pains and penalties as in caſe of felony ; and 
the Courts by and before whom he the or they 


** ſhall be tried, ſhall have full power and authority 


« of tranſporting ſuch felons for the ſpace of ſeven 
„years. | 


Tux circumſtances of this caſe, as they appeared 


in evidence on the trial, were as follow: The pro- 
lecutrix, Ms Anne Porter, was the daughter of 
Mr. Porter, the maſter of Pero's Hotel, in St. 
James's:ſtreet. On the evening of the 18th day of 
January 1790, being the Queen's birth-day, iſs 
Anne Porter, accompanied by one of her ſiſters and 
another lady, went to the Ball-Room at St. James's 
Palace, to fee the company who were there aſſembled 
in honour of the day. The Queen ſeldom retires 
from the Ball-Room on a birth-night until paſt 
twelve o'clock, and Mr. Porter had appointed to 
meet his daughters at the Palace at that hour in 
order to conduct them home; but it ſo happened 


that the Queen on this particular night retired at 
_ eleven o'clock, and the Mis Porters, not having 


tar to go, left the Ball-Room and proceeded by 
themſelves towards their home. The priſoner at the 
bar had frequently before this time accoſted the 2313/5 
Porters wherever he chanced to meet them, treat- 
ing them with unmanly inſults, and muttering the 
moſt abominable indecencies in their hearing. While 
they were walking up St. James det bY: S Sarah 
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Porter perceived the prifoner cloſe behind her, with 
his head quite over her ſhoulder,' uttering in a low 
voice the moſt dreadful language that can be ima- 
gined. She inftantly exclaimed to her ſiſter, Oh! 
6 for God's ſake make haſte, the wretch is behind 
„us.“ Upon which the priſoner gave her a violent 
blow on the back part of her head. The ladies im- 
mediately ran as faft as poſſible towards their own 
door, from which they were at this time at only a 
ſhort diſtance. - Miſs Sarah Porter reached the door 
firſt, and on turning round, while ſhe rang the bell, 
ſhe perceived the priſoner cloſe behind her ſiſter 
Anne, ſtooping down; ſaw: him ſtrike with great 
violence; and heard the filk of her fiſter's gown 


tear. The door was opened, and the ladies ruſhed 


into the houſe. On examination, it appeared that Mis 
Anne Porter had received a wound of nine or ten 


inches long, and at leaſt three inches deep on her 


hip; that her gown was very much torn, and her 
two petticoats and ſhift cut quite through, juſt 


below the bow of-the ſtays; and from the nature 


of the wound Mr. Tomkyns the ſurgeon depoſed, 
that it muſt, in his opinion, have been inflicted 
with ſome tharp inſtrument. The priſoner. was ap- 
prehended on the 18th June following, and in his 
vs endeavoured to prove an alibi. 

Pur LEARNED JuUDGe, after having recapitulated 
the evidence that had been given, told the Jury, 
that to conſtitute an offence within the meaning of 
this Act of Parliament, it was neceſſary that the 
aflault ſhould be made, FrRsr, In a public ſtreet 
or highway. SECONDLY, That it be made wilfull) 
and maliciouſly. © TurnpLY, That it be ſo made 


with an intent to tear, ſpoil, cut, burn or deface 
| the 
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FovRTALY, That the garments or elothes of ſuch Wi 


perſon be actually torn, ſpoiled, cut, burned or de- 
faced. That as to the firſt and laſt points it was 
clear, that ſome perſon had affaulted Miſs Anne 
Porter in the public ſtreet, and given her a blow, 
which had not only cut her garments, but had 
wounded her perſon alſo; but that as the material 
ingredient in the preſent « caſe was the intention with 


which this had been done, and the queſtion of in- 


tention being in ſuch caſe matter of fa& for the 
Jury to find, and not a matter of law for the Court 
to determine, it was neceſſary for them to conſider, 
as to the other points, FIRST, Whether the priſoner 
at the bar was really the perſon who made the 
aſſault ? SecoxpLY, If they ſhould be of opi- 
nion that he was the perſon who made the aſſault, 
Whether it was made wilfully and maliciouſly? And, 
TurrpLy, Whether the affault was ſo made with an 
intention to tear, ſpoil, cut, or deface the garments of 
Miſs Porter? ſtating, that if his intent was to cut 
both the clothes and the perſon, and in carrying 
ſuch intention into execution the clothes alone were 
cut, it would clearly be within the meaning of the 
Act: or if the intention was to injure the perſon 
only, and not to cut the clothes, yet if in carrying 
ſuch iutention into execution the aſſault was made 
with fuch an inſtrument, vr under ſuch circum- 
ſtances as plainly ſhewed that the execution of the 
intention to injure the perſon muſt unavoidably 
tear, ſpoil, cut, or deface the clothes, they might 
confider whether a perſon who intends the end does 


not alſo intend the means by which that cud is to 


be attained, | 
| Tuk 
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Tux Jury found a general verdict of Guilty ; but 


as there was ſome doubt as to the propriety of the 
form of the indictment, and as this was the firſt caſe 


that had occurred upon the Act of Parliament, the 


judgment was reſpited, and the caſe ſubmitted to 


the conſideration of THE TWELVE Ju pers upon the 
tollowing queſtions. | 

Firsr, Whether it is not neceſſary, 80 this 
ſtatute, that the aſſault and the aftual injury to the 
clothes ſhould be at one and the ſame time, the 
words of the ſtatutue being in the conjunctive, wiz, 


Ik any perſon ſhall wiltully and maliciouſly affault 


© any perſon with intent to tear, &c. AND fhall 
tear, &c. the garments or elothes of ſuch per- 
on? 
S£conDLY, If it be neceſſary that the aſſault and 
the injury ſhould be committed at one and the fame 
time, Whether the indietment, after charging the 
o//autt, and then ſtating that on the ſaid 15th 
* day of January, in the thirtieth year atorelaid, 
„ with force and arms at the pariſh aforeſaid, in 


„the county aforetaid, iu the public ſtreet aud 


„ King's highway aforeſaid, did tear, &c.“ had lut- 
— L&I by 7 7 


Hiciently averred that the aſſault and the injury hap 
pened at the fame time? 


THIRDLY, Whether, under all the circumſiance 


of this cafe, ſuch an offence has been proved as 1: 


within the contemplation and intention of the Legit 
lature at the time the ſtatute of 6 Geo. 1. c. 23 
was paſſed? 

Ox the firſt day of December Seſſion the priſoner 
was put to the bar, and the following opinion of tl 
Judges was delivered by 
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Mx. JusTice AS8HuURST. Rhenwick Williams, 
tlic priſoner at the bar, was tried in laſt July Seſſion 
on the ſtatute of 6 Geo. 1. c. 23. and the indict- 
ment charged, that he, on the 18th January 1790, 
at the pariſh of 57. James, in a certain public ſtreet 
called . James's:ſtreet, wilfully, maliciouſly, . and 
feloniouſly did make an affault on Anne Porter, 
ſpiniter, with intent wiltully and maliciouſly to tear, 
ſpoil, cut, and deface her garments; and that he, on 
that faid 18th of January 1790, in the pariſh afore- 
ſaid, &c. did wilfully, maliciouſly, and feloniouſly 
tear, ſpoil, cut, and deface her ſilk gown, petticoat, 
and ſhift, being part of the wearing-apparel which 


the then had and wore on her perſon. The Jury 


found the priſoner Guilty; but the judgment was 
reſpited, and the caſe ſubmitted to the conſidera- 
tion of the Judges upon three queſtions. A majority 
oi the Judges are of opinion, upon all the queſtions, 
that this indictment is not well founded. FissrT, 
the words of the ſtatute make it neceſſary that the 


Allault and the tearing ſhould be at one and the 


june time. SECONDLY, That the indictment is 


bad, becauſe for any thing that appears on the face 


0: it to the contrary, the aſſault may have been 
made on one part of the day, and the tearing of the 


clothes on another part of the day ; for it does not 
lay, after ſtating the aſſault at the time and place 
mentioned, that he then and there tore, ſpoil- 
el, cut and defaced the clothes, but that he, 
on the 18th January 4790, at the pariſh of St. 
Jes, &c. made an affault ; and on the ſaid 18th 
January 1790, at the pariſh aforeſaid, &c. did 
tear, fpoil, cut and deface the clothes. Now the 
Wy in Criminal caſes requires the utmoſt preciſion, 


ind will not permit a fact on which the life or 


liberty 
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liberty of a perſon depends to be made out merely 


by inference. TairpLyY, The Judges are of opi- 


nion, that the caſe, as proved, is not ſubſtantially 


within the meaning of the Act of Parliament. This 


ſtatute was paſſed upon a particular and extraordi- 
nary occaſion. Upon the introduction of Indian 


faſhions into this country, the filk weavers, con- 


ceiving that it would be detrimental to their manu- 
facture, made it a practice to tear and deſtroy the 
clothes and garments which were of a different com- 
modity from that which they wove, and to prevent 
this practice the ſtatute of 6 Geo. 1. c. 23. was made. 


- To bring a caſe therefore within this ſtatute, the 


primary intention muſt be the tearing, ſpoiling, cut- 
ting, or defacing of the clothes; whereas, in ths 
preſent caſe, the primary intention of the priſoner 
appears to have been the wounding of the perſon of 
the proſecutrix. The Legiſlature, at the time they 
paſſed this Act, did not look forward to the poſſi 
bility of a crime of ſo diabolical a nature as that of 
wounding au unoffending perſon merely for the 
ſake of wounding the perſon, without having re- 
ceived any provocation whatever from the party 
wounded. But even upon the ſuppoſition that it 
was poſſible for the Legiſlature to entertain an idea 
of ſuch an offence, it is clear they did not intend 
to include it within the penalties of this ſtatute, be- 
cauſe, if they had entertained ſuch an idea, it 5 
probable they wonld have annexed to it a higher 
puniſhment than this ſtatute inflicts. As the Legiſ— 


lature therefore could not have framed this ſtatute 
to meet this offence, it does not fall within the pro- 
vince of thoſe who are to expound the laws to uſutp 
the office of the Legitlature, and to bring an offence 

| | within 
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within the meaning of an Act, merely becauſe it is 


enormous, and deſerving of the higheſt punithment. 
But although the laſh of the Legiſlature does not 


reach this offence ſo as to inflict the conſequences _ 
yet the wiſdom of the 
Common Law opens a means of proſecution by in- 


of felony on the offender, 


dictment for the miſdemeanour, and, on conviction 
of the offender, arms the Court with a power to 


punith the offence in a way that may force him to. 


repent the temerity of ſo flagrant a violation of the 


| rules of law, the precepts of ſocial duty, and the 


feelings of humanity. 


Tux priſoner was remanded to his confinement in 
NEWGATE, and eight indictments were found againſt 


lum on the ſeveral proſecutions of Mis Anne Porter, 


Miſs Sarah Porter, Mrs. Elizabeth Davis, Miſs Eliza- 
beth Baughan, and four other ladies, for aſſaults and 
injuries ſimilar to the one already deſcribed ; but 
after he had been convicted on the proſecutions of 
Miſs Anne Porter, Mrs. Davis, and Miſs Baughan, 
tie Counſel for the Crown declined giving any cvi- 
dence on the indictments for the aſſaults on M/s 
Sarah Porter and the other ladies ; declaring, that 
as theſe proſecutions were ſet on foot merely for the 
lake of public juſtice, and not from any motive of 
private or perſonal revenge, 
juſtice had been anſwered by the convictions that 
had already taken place, he was authoriſed to ſay, 
that Mr. PoRrTER's family, notwithſtanding the in- 
furics they had received, did not mean to proſecute 
him farther. 


Tur Count therefore paſſed ſentence upon the 


Warifted, vis. That for the aflault on 7s Anne 
| Porter 


and as the ends of 


three indictments on which he had been tried and 
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BY 
1 | 1790. er he be confined in his Majeſty's Gaol of NEx. 
* | GATE for the ſpace of Two Fears : For the aſſault 
1 avg on Elizabeth Davis that he be alſo confined To { 
bo Fears, to commence from the expiration of the | 
„ former ſentence: For the affault on Elizabeth I 
_ Baughan that he be alſo confined 7wo Fears, to Da 
5 commence from the expiration of the former Four the 
. i Fears ; and that at the end of the ſaid Si Years hie the 
i find ſecurity for his good behaviour for Seven Years, Ml -* 
Pp himſelf in the ſum of two hundred pounds, and 2 
7 fl two ſureties in the ſums of one hundred pounds Gu 
1 each. in 
. | hot 
91 the 
| | anc 
[ Casz 2279. The Kine againſt WILLIAM unt. . 
wel 
An indict- Ar Maidſtone Summer Aſſizes 1790, V. em Tur- oth 
| — nl a ner was indicted for a highway robbery on the per- on] 
woman in her ſon of Elizabeth Hudſon. con 
maiden name 3 a 
z good, al- IT appeared on the examination of the profecutrix per 
—_— at the time the robbery was committed, that the was the 
Gn the | in- unmarried, and that her name was Elizabeth Hud. the 


., but that after the robbery, and at the time the wer 


preferred. 
bill was preſented to and found by the Grand Jury, and 
0 the was married to a perſon of the name of Hey of t 
wood. | tot 
IT was objected that this had rendered the in Was 
d1&ment erroneous. I 


Bur Mx. JusricE GouLlD, and L. C. B. ExRI, Wer 
held the deſcription by her maiden name, in this Wl they 
caſe, ſufficient. PE eac} 
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CASE 228. 


Ar the Old Bailey: in September Sefton 1790, Two adjoin- 


Martha Jones was indicted before Lonn Curzy 22S houſes, 


beloning to 
preſent Ms. Jusrice GoULD, for two partners, 


that ſhe; on the 1ſt July, about the hour of one in ot Wee hg 


rentand taxes 
the night, the dwelling-houſe of Thomas Smith AND are paid from 


the joint 
John KnGoles feloniouſly and burglariouſſy did break =, may 


and enter, and two pieces of gold coin called = — 

Guineas, of the goods and chattels of the ſaid manſions: of 
Thomas Smith AN D Joln Knowles, in the dwelling- 88 
houſe of the ſaid 7homas Smith AND John Knowles, communica- 


then and there being, n did ſteal, take, en from ane 


2 to the other 
and carry away. In through 


| he outer 
THE proſecutors Thomas Smith and John Knowles d 


oors to the 
were in partnerſhip, and lived next door to each ſtreet. 
other. 


The two houſes had formerly been one houſe 
only, but had been divided for the purpoſe of ac- 
commodating their reſpective families, and were now 
perfectly diſtin& and -ſeparated from each other, 
there being no communication without going into 
the ſtreet. The houſe-keeping, ſervants wages, &c. 
vere paid by each partner reſpectively ; but the rent 
and taxes of both the houſes were paid jointly out 
of the partnerſhip-fund. The priſoner was ſervant 
to the proſecutor Smith, and in his houſe the larceny 
vas committed. 
IT was objected, that although theſe two houſes 
vere the joint property of both the partners, yet 
they were the ſeparate and reſpective manſions of 
each, and therefore the burglary, as proved in the 


preſent caſe, ought to have been laid as committed 
n the houſe ef Se only. 


DARON EYRE, 
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'by 70 Tux Court — this objection to hs 5 # 
= | — s founded, and therefore the Jury were directed to 8 
I. a0 acquit the priſoner of the capital hart of the offence; 
i | _— and they accordingly found her * of the / ſi * ch 
if > ee f 
1 | 2 vivo Tels ih pen. Mi 
I Ld rn omen to 
| a 5 8 in 779 2 * pre 
bf a 70 
FE Cask 229. The Kix againſt Mary Doxax. 5 


ee 9 the September Seſſion 1790, at Hicks Tall, 


ments for the 


eee thy for the county of Middleſer, the managers of the 
ne for 
ela, under Weſtminſter Inſurance Office preferred two indict- 


a ſtarute, and ments at the ſame time againſt one Mary Doran; the one 
the other for 


the miſde- for a FE LON vat the common law, and under the 9 Geo. 


. 1. c. 22. for ſetting fire to and burning the houſe A 
"_ . = of Daniel Mathews, in Little Ruſſet:ftreet, Covent- 
or found a. Garden; and the other for a MisDEMEANOR, Hes 


the ſame charging, that ſhe being poſſeſſed of the ſaid houſe, pref 


| time. as tenant for years, to Daniel Mathews, did ſet fire 9 G 
-- to a certain room on the ſecond. floor in the aid ber, 
] N | houſe, with intent to burn the houſes 8 felor 
5 and adjoining thereto. main 
di Tux GranD Jury found both theſe jndifment ing 
9 | to be true bills; and the indictment for the felony was ſtatu 
[| tranſmitted as uſual, from Hicks's Hall to the Old. Tx 
| 6 | Bailey, to be tried; but when the priſoner was put Mim 


to the bar, the Counſel for the Crown perceiving, Ml the b 
from the. depoſitions which were taken before the WM vas k 


% 720 Magiſtrate, that there was not ſufficient evidence I rard. 
| : to ſuſtain the charge of felony,, ſtated to the Court, i 
1 that as there was another indictment found againſt 

\ 7 | the priſoner for the miſdemeanor, he ey under 


theſe 


| CASES IN CROWN LAW. 609 
theſe circumſtances, decline the proſecution for the 1790. 
apts ns TEE oi OOO => 
Tux Cob Rr expreſſed a ſtrong diſapprobation of 
the practice of preferring different indictments at the 
ſame time, on the ſame caſe, for the felony and the 
miſdemeanor ; and defired that notice might be ſent 
to the Clerk of the Indictments at Hicks's Hall to 
prevent it in future. The Grand Jury cannot with 
propriety find two indictments for the ſame offence 
at the ſame time, and the continuance of the prac- 
tice may produce many inconveniences. 
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Ar the Old Bailey in October Seſſion 1790, John The add of 


1 maiming cat- 
Shepherd was indicted before MR. Baron HoTnaan, tle, to make 


| ; t Ital 
preſent Ma. JusTIcE HEATH, on | the ſtatute offence with- 


9 Geo. 1. c. 22. for that he, on the 18th Septem- 3 _ _ 
ber, a bay gelding, the property of Richard Bond, 0 wo 1. 


feloniouſly, unlawfully, wiltully and maliciouſſy did © 22. muſt 
a 0 a : proceed from 
maim, by cutting the tongue of the aforeſaid geld- a malicious 
ing three inches in length, againſt the form of the ug 50” 
ſtatute. r Sh. | oꝛoner. 
Tux proſecutor, Richard Bond, a farmer at South 


Jide the ſame 
Mimms, in the county of Middleſer, was poſſeſſed of Pearce's 
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point, 

g . : 8 Rs . -aſeat Glou- 
the hay gelding mentioned in the indictment, which ceſter Aſſize 
w REES CIT. . 1789, before 

as kept at graſs in a meadow adjoining to the farm W 


yard. On the 19th September the animal was found Haar u. 


vying in the meadow with its tongue hanging quite pang p-. 594- 

2 i | ; | 224. 
And the ſame Point was alſo decided by Mx. JusTice Harz in the Caſe of John 
lan, Old-Bailey October Seſſon 1789. 
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quite dead, very nearly ſevered from the other. The 
priſoner was ſervant to the proſecutor, and had 
ſolicited him very earneſtly to let him have another 
of the horſes, called Bozer, to drive in the team 
inſtead of this gelding, which, at the time the 
miſchief was done, was employed under the direc- 
tion of the priſoner in carrying dung. The priſoner 
was ſeen holding the gelding by the tongue with 
one hand, while he beat him violently over the 


| head with the but-end of a whip which he held in 


the other ; but there was no other evidence what- 
ever that the priſoner had any malice againſt his 
maſter, except only that upon being remonſtrated 
with on the barbarity of his conduct, he had de- 
clared, in the heat of his paſſion, that he would do 


the other horſe an injury if his maſter did not let 


him have Borer to go in the team; neither did the 
immediate cauſe of his reſentment againſt the geld- 


ing appear. 


Tar Counr left it with the Jury to conſider 
whether, under the circumſtances of this caſe, the 


priſoner's conduct had been actuated by any motives 


of perſonal revenge againſt his maſter? or, Whether 
the brutality of his conduct had not proceeded from 


ſome ſudden paſſion againſt the gelding itſelf, ex- 
cited perhaps by ſome act of viciouſneſs, or by its 
untractable diſpoſition ? for that unleſs they were of 
opinion that it was done from a malicious motive 
againſt the owner of the gelding, however ſavage 
and cruel his conduct might appear, he could not 


legally be found guilty under this ſtatute. 


TE priſoner was acquitted, N 


The 
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as ä 1791. 
Ne The KING againſt vonn Er INCH. ; Cann” 
5 ASE 2 31. 
er Ar: the Old-Bailey i in January Seſſion 1791, John a forged or- 
am Clinch was indicted before Mx. Baron PERR VN, e _ 
he preſent Mn. Baron Tuohrsox, upon the ſtatute goods Re wk 
ec- of 7 Geo. 2. c. 22. for forging an order for the de- * = 
ner livery of goods. c. 22. unleſs 
th Tux indictment charged, „that on the 7th day - net 
the of December, in the 31ſt year of Geo. 3. James rag owns 
U in * Lewis Deſormeaur, of the pariſh of Chriſt Church, bog 3 
hat- © Fe. ſilk-dyer, did deliver, and cauſe to be de- Ae ol e 
his livered to Frances Purſer, wife of James Purſer, for this _ 
ated * of the pariſh aforeſaid, &c. filk-dyer, ſeventy- pr 
de- * eight pounds weight of raw filk, called Piedmont name is 
1 do WE © raw filk, of the goods and chattels of him the 3 
t let 3 faid James LewisDeformeaus, to be ſorted, marked, bad an autho- 
the * and divided into ſkains for dyeing; AND THAT fog 
geld - Wl © John Clinch, late of the pariſh, &c. labourer, well der, as the 


2 : : > a | forged order 
knowing the premiſes, on the ſaid 7th day of Decem- purports ta 


afider ber, &e. feloniouſly did falſely make, forge, and be. 
„ the * counterfeit, and cauſe falſely to be made, forged and 
otives counterfeited, &e. a certain warrant or order for 
1ether delivery of goods, with the name TL. Deſemockex 
| from BF © thereunto fubſeribed, purporting to have been 
„ I ſigned by one Lewis Deſormeaur, by the name 
by its WF © and deſcription of L. Deſemocker, he the ſaid 
vere of Wl © Lewis Deſormeaur then and there being the ſer- 
motive Wl © vant of the ſaid James Lewis Deſormeaur, in his 
ſavage WW  faid bufineſs of a filk-dyer, and purporting to be 
1d not 


a warrant and order from the ſaid Lewis Deſor- 
* meaur, as ſuch ſervant of the ſaid James Lewis 
* Deſormeauxr, for the delivery of eight pounds 
weight of the ſaid raw ſilk, called Piedmont raw 
The N . L 2 5 5 ſilk, 


* 
* 
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5 filk, parcel of the ſaid ſerenty-eight pounds 


e weight of the ſaid raw filk called Piedmont raw 


© ſilk, to the bearer of the ſaid warrant and order: 


© the TENOR of which ſaid. falſe, forged, and coun- 
5 terfeited warrant and order for the delivery of 


goods is as follows (that is to ſay) : 


„ PLESE to ſend by the 
*« Bearaer 8 Pound of 
e that whorpe Ei 
mare 
«© L. DESEMOCKEX.” 


© with intention to defraud the ſaid James Lewiz 
* Deſormeaun, againſt the form of the ſtatute, &c.“ 

TukRE was alſo A sECOND COUNT, for uttering 
this order knowing it to be forged, with the like 
intention; and A_.THIRD and. FOURTH COUNTS, 
for forging and uttering it with intention to defraud 
James Parſer: 

Tur Proſecutor, James Lewis: BRL Was % 
black ſilk-dyer in Spitalfields, with whom the pri- 
ſoner had, about a fortnight before this tranſaction 
happened, lived in the capacity of journeyman, or 
under-ſervant in the warehouſe. 
journeyman to Mi. Deſormeaur, whoſe bufinels, as 
to the receiving, weighing, dyeing, and ſending 
out lk, was in general, but more particularly dur- 
ing his abſence, under the direction of his fon Leis 
Deſormeauy, ho was at this time an apprentice to 
his father. On the 7th December 1790, James 
Purſcy tied up eighty pounds weight of Piedmont 

raw {ilk in a bag, which he delivered, about nine 
o'clock in the morning ot. the fame day, to his wite 
3 ;.. 5... Fane 


James Purſer was 
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ds . 
WW Frances N with directions to 10 from the 
x: foreman to mark it, and tie it up in proper ſkains 
m- for dyeing in colours. About twelve o'clock at noon 
of of the ſame day, the priſoner called at Purſer's 
houſe, and aſked rs. Purſer for eight pounds of 
the quantity of filk which the had to mark to be 
dyed in colours, faying, that he had been ſent by 
Myr. Hacker, who was to dye it, to Mr. Deformeaur, 
and that Mr. Deſormeauz had ſent him to her for 
it; and producing at the ſame time the order for 
the delivery of it, upon which the indictment was 
| founded. Ars. Purjer, not knowing the perſon of 
ers the priſoner, looked at the order, and aſked him 
a” 1 80 wrote it: to which he replied, Mafter Lewis 
ring '* Deſormeauzr ;” whom the underſtood to be John 
like Lewis Deſormediia's fon, knowing that he had the 
NT, management. of this part of his father's buſineſs. 
fraud Mrs. Purſer accordingly read the note, and under- 
ttood the words ** hun market” to mean filk without 
od the threads round it; and as ſhe did not know the 
e pri- character of Lewis Dejormeauzr hand-writing, nor 
action the manner in which he ſpelt his name, but believ- 
an, or ing the order to have come from him, ſhe, on the 
„ vas dedit of this order, delivered eight pounds of the 
ofs, 28 ilk unwarped to the priſoner, who converted it to 
ending is own ute. It was proved that Mr. Hacker had 
y dur: never given the priſoner any orders to tetch the filk ; 
| Lewis and hoth John Lewis Deſormedua the father, and 
\tice to Leis Deſormeau the fon, depoſed that the order 
James ss not written by either of them, nor by any other 
amont Ml berſon by their or either of their direction or per- 


ut nine MW müchon. 


is Wiſe Mu. KNnowLys ſubmitted two objections to the 
vances IM Court in favour of the priſoner, 


E FirsrT, 
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'BY 
[ pl 1791. " Finsr, Ox the conſtruction 27 the Act of Par- 6 
| | ——— liament. —T6 bring an offence within the meaning b 
it W iy 5 of this ſlatute, the order muſt purport to be the 
4 . 1 2 order of à perſon who has an authority over, or at t 
| © | leaſt” claims an intereſt in, the money or. goods 
7 | 5 | which are the ſubject- matter of it, and who takes ] 
If upon him to transfer the cuſtody of them to the a 
it perſon 3 in whoſe favour the order is made. Now, it 
j | | is not averred in this indictment, that Lewis Deſor- [ 
BY mmeauz, whoſe order it is averred the preſent order ſ 
| þ purports to be, had any authority over, or any 
5 intereſt whatever in, thoſe goods: it only ſtates, that 
John Lewis Deſormeauz was the owner of this ſilk, 
and that the priſoner knowing that fact had forged 1 
tlic or der of Lewis Dęſormeauæ, he then being a ſer- h 
vant to the faid John Lewis Deſormeaux; and it 0. 
cannot be inferred from the mere circumſtance of l 
His being a ſervant to the owner, that he therefore 18 
had authority over theſe goods; and this being 7 
omitted | in the indictment cannot be ſupplied by the 0\ 
evidence, that he had, during his father's abſence, at 
the controul and management of _ ne of al: 
the buſineſs. ta 
' *StcoaxnDry, On the form of the indictment.— of 
The order, to be within the meaning of this ſtatute, mM; 
muſt appear, and purport upon the face of it, to be = 
u 


in ſome degree compulfory on the perſon who. is in 
the poſſeſſion of the goods. But in the preſent calc 1, 


the order is not direfted or addrefled to any perton, th 
and therefore it does not appear to be an order on the 
the perſon Hojdlng, or in actual poſſeſſion of the po 
goods. . Z ho 

Tir learned Ju bon, conceiving this to be a ve pot 


ca, did, that he ſhould reſerve. the queſtion fon 
I 
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"We. the conſideration of the Ju pos, if the Juiy ſhould 1791. 
ing find the priſoner guilty; and therefore that it was not —— 
the neceſſary for him to give any dn then upon — g 
at the ſubject. : 

ods Taz Jury, after heari ing the evidence recapitu · 
. lated, found the priſoner Guilty; and the caſe was 
the accordingly reſerved for the opinion of the Ju pos. 
„ it MR. Baron PERRXN, in the June Seſſions fol- 
or- lowing, ordered the priſoner to the bar; and after 
der ſtating the form of the indictment, and the ſub- 
any ſtance of the evidence as given on the trial, deli- 
that vered the opinion of the TwELve Jupets to the 
ilk, following effect: — The Ju poEs have taken this caſe 
reed into ſerious and deliberate conſideration, and have 
ber had more than one conference upon it. The reſult 
-4-it of their conſideration is, FIRST, That in the con- 
of ſtruction of the ſtatute upon which this indictment 
foe is founded, the forged warrant or order for the deli- 
being very of goods muſt purport to be the order of the 
y the owner of the goods, or of ſome perſon who has, or 
ence, at leaſt claims an intereſt in, or who has or at leaſt 
nt of aſſumes a diſpoſing power over, ſuch goods, and 

takes upon him to transfer the property or cuſtody 
W of them to the perſon in whoſe favour ſuch order is 
atute, made. This rule of conſtruction is ſupported by a 
to be variety of uniform and concurrent determinations; 
is in but particularly by the caſes of Mary Mitchell (1), (1) pon _ 
t caſe The King v. Williams (2), and Jones's Caſe (3). As 119. 
erſon, the order therefore muſt be ſuch an order as, if true, _ = 
der on the party had or aſſumed to have an authority or C*# 69. 
of the power to make (4), fo it muſt be directed to the . 63 Case 

holder of, ar to the perſon intereſted in, or having (2 

4) See Rex. 

a New polleſſion of, the goods which are the ſubject- marker Ward, 1 Ld, 
on for : | . 4 | of 82 m_ 


the 
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of the order. Now, in the preſent caſe, the order 


ſet forth in the indidtment is not directed to any 


perſon whatever, but merely expreſſes a deſire that 
eight pounds weight of ſilk ſhould be delivered to 
the bearer of it, without any direction from whom 


it was to be received. On this ground therefore the 
Judges are of opinion, that this is not a warraut or 
order within the meaning of the Act of Parliament. 
—SEconDLY, On the objection to the form of the 
indictment. - As the name of the perſon ſubſcribed 
to the order muſt be the name of a perſon who had 
an authority to make ſuch order if it had been true, 
it ought to appear in the indictment, that the perſon 
whoſe name is ſubſcribed had ſuch authority: but, 


in the preſent caſe it cannot even be collected from 


the words of the indictment, by any legal inference; 
for Lewis Deſormeau.r, the perſon whoſe name is 
forged, is ſtated to be the ſervant of. the owner, 
which excludes every idea that he had or could claim 
any intereſt in the goods which were the ſubject of 
the order. The indictment ought expreſsly to have 
averred, that he had authority to make ſuch order. 
The Judges on this ground are of opinion, that the 
judgment muſt be arreſted, and . the 
priſoner be diſcharged. 


a 1 4 6 4 1 1 * ; 4 
5 +  %\ a" 4 g TTF 9 6 - * * # EY 4 
» . 4 1 3 *:440&b Jlis 1424 14114. © 44 64 ef ++ " 
* . 


/ 
6 


tr 


. . 2 
þ + + +, 


The 


CASES IN CROWN LAw. 617 


— 25 1791. 


3 4 — 


1 


The Koo againſt RoBarT Govbany and Saran Cast 232. 
FRASER. Cees 


Ar the Old Bailey i in April Seſsion 1791, Robert In an indict- 


Goddard and Sarah the wife of Robert Fraſer were ment on the 
ſtatute of 3 


tried before MR. BARON HOTHAM on the . of & 4 Will. & 
Mary, c. . 
3 & 4 William and Mary, c. 9. 3 Ho wg 


Tux indictment charged, That they, on the cannot be * 
„ 25th February 1791, one bed-quilt of the value — 9 
« of five thillings, one linen ſheet of the value of contract be 
„twelve pence, &c. of the goods and chattels of 
George Cobb (the ſame goods and chattels being 
in a certain lodging-room in the dwelling-houſe 
Hof the ſaid George Cobb, let by contract by the 
« ſaid George Cobb to the ſaid Robert Goddard, and 
to be uſed by the faid Robert Goddard and Sarah 
« Fraſer with the lodging aforeſaid), then and there 
being, felonioufly did ſteal, take, and carry ways 
* againſt the form of the ſtatute.” 
Ir appeared in evidence from the teſtimony of 
Elizabeth Cobb, the wife of the proſecutor, that the 
priſoner Goddard came, on the day laid in the indict- 
nient, to look at and take the lodgings; but on his 
laying that he was a married man, ſhe refuſed to let 
the lodgings to him, and defired him to ſend his 
wife. The other priſoner Sarah Fraſer accordingly 
came to Cobb's houſe, in the character of Goddard's 
wife, to look at the lodgings ; and with her the con- 
tract for them was made. 
Mu. Baron HoTran told the Jury, that on this 
eridence they muſt acquit the priſoners, for that the 
ev ence tatally Vatſed from the charge laid in the 
n 
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5 1791. indictment. The indiétment ſtated, that the lodg- 


ings were let to Robert Goddard, but the ev idence 


GoDDARD 


and, nz proved that tHey-were let to Sarah Fraſer. 


Casz, Tux priſoners were accordingly acquitted. 


ene KIxCG agtinf JohN SELVENSON. 


df 5 8 Ar the Old Bailey in June Seffion 1791, John 


d for a 


. with Stevenſon was indicted before Mr. Jus ric Ask 


— the HURST, preſent Mn. Baron PERRY N, for ſtealing a 
charged, be quantity of wearing-apparel, the property of J. 2 
by ſuddenill- mas. 

neſs during : 

the cial ren- THE priſoner had been arraigned before the /c- 
pable re. Cond Middleſe Jury, and they were charged to try 
maining at im. 


the bar, the 


Jory may be Tux evidence on the part of the Crown was nearly 


diſcharged cloſed.” - a . 
. , When the priſoner was ſuddenly ſeized with a 


of that in- fit, which, by the report of the ſurgeon who was 


dictment, and called 
the priſoner, in, rendered him incapable of being again 


on his reco- brought to the bar for trial. 


, 3 
el . Tar Court accordingly diſcharg ed the Jury from 


other Jury. this trial, and proceeded to try hs” other priſoners. 
See the caſe Tue enſuing morning Stevenſon, being ſufficiently 


of Eliz. Mea- recovered, was again put ; 
dowes, Fol- — put to the bar, and the fir/? 


SL een Midlleſer Jury was charged to try him; and on 


Law, 76. hearing the evidence they found him GUILTY, 


The 


WI 


John 
\sSH- 
ng a 
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e ſe- 


) try 
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The Krxe againfl Many GRAHAM. 


Ar the Old Bailey in J uly Seſſion 1791, Mary 7, Peer of 
reland can- 
Graham was convicted of grand larceny before MR. not ſue or 
JusTICE BULLER, preſent Mx. JusTicE Wr180N, eee, by 
and MR, SERJEANT RosE, Recorder of London. mie de 
Taz indictment was as follows: — “ MrDDLESEX: ſcribe 
© The Jurors, &c. upon their oaths preſent, that - 
Mar Graham, late of the pariſh of St. George's the rus 


£ Hanover-ſquare, in the county of Middleſex, * . his Se 


« ſpinſter, on the 14th June 1791, with force and 


arms, at the pariſh aforeſaid, in the county afore- Salk, 451. 


** ſaid, two filver table ſpoons, of the value of 
twenty ſhillings, of the goods and chattels of 
JAMES HAMILTON, EsQUIRE, commonly called 
„ EARL Or CLANBRASSIL in the kingdom of Tre- 
land, then and there being found, then and there 
** feloniouſly did ſteal, take, and carry away,” &c. 

IT appeared in evidence, by the teſtimony of a 


witneſs who had lived four years in the capacity of 


valet to the proſecutor, that the father of the proſe- 
cutor had been dead many years, and that the proſe- 
cutor was generally underſtood to be his heir, and 
had, ſince that event, horne ſhe title of * 27 


Clanbraſſil. 


Taz learned J udge, upon this evidence, con- 
ceived that the indictment was erroneous in ſtating 


the proſecutor to be commonly called EAR L of CLAN- 


BRASSIL, for that as he was legally poſſeſſed of that 
title in his own right, it became his name of dignity, 
by which name he ought to be deſcribed ; for that 
is was diſtinguiſhable from the caſe. where a Duke 


or 
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or an Earl's ſon holds the title of Lord by courteſy : 


there, in deſcribing ſuch a perſon, in legal proceed- 


ings it is uſual to add“ commonly called „ 
his family name; but that in the preſent caſe the 


proſecutor did not hold the title of Earl of Clan- 
braſil by courteſy, but by law; and in declarations 


in civil ſuits it was the conſtant practice to deſcribe 
the perſon by his name of dignity. The indictment 
therefore ought to have been James Hamilton, Fi- 


quire, Earl of Clanbraſil, in the kingdom of Tre- 


land; and not James Hamilton, Eſquire, commonly 


called Earl of Clanbraſſil, &c. But it being ſtated 


that the practice was to uſe the preſent form, the caſe 


was ſaved for the opinion of the TwELVE Ju pops. 


MR. BARON PERRN, in the December Seſſions 
following, ordered the priſoner to be put to the bar, 
and after ſtating the caſe as above deſcribed, deli- 
vered the opinion of the Jupcts to the following 
effect: Eleven of the TWELVvz JupGEs aſſembled to 
conſider of this caſe, and they are unanimouſly of 
opinion, that the preſent indictment is not bad in its 
prefent form. The authorities by which this opinion 
is ſupported are, the caſe of Lord Sanquhar, a Baron 


(Hoco. Rep. of Scotland (1), who, in the reign of James the 


119. 


Firſi, was indicted as an acceſſary before the fact in 
the murder of Join Turner. The indictment ſtated, 
that one Nobert Creighton, late of the pariſh. of 


St. Margaret, in the county. of W eſtminſter, E 


„ guire, not naving the fear of God before his eyes, 
«© &c. &c.” On this caſe a queſtion \ was pr opounded 
to the Judges, In what manner Lord Sanquhar, 
being an aucient Baron of Scotland, ſhould be tried? 
And it was anſwered, that none within this realm of 
England 15 accounted a Peer of the realm but he 

who 
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who is @ Lord of Parliament of England; for every 1791. 
ſubject is either a Lord of Parliament or one of the — 
Commons, and Lord Sanquhar is not a Lord of Par- C“ 
lament within this kingdom, and therefore ſhould 

be tried by the Commons of the realm, viz. Knights, 

Eſquires, and others of the Commons:::: Alſo, in Sir 

Edward Coke” s Expoſition of the Statute of Addi- 


| tions (2), the 1 Hen.,5. c. 5. which ordains, that (2) 2 Inſt. 


* in every indictment on which proceſs of outlawry Page 667. 
lies, additions ſhall be made to the name of the de- 


fendants, of their eſtate, or degree, or myſtery, 


and of the town or hamlets, or places and coun- 
ties, &c.” it is ſaid, that all Dukes, Marquiſes, 
Earls, Viſcounts and Barons of other nations, or 
who are not Lords of the Parliament of England, are 


called Efquires, except they have been created 


Knights ; and that the ſons of all the Peers and 

Lords of Parliament of England are in law, during 

the life of their fathers, called Efquires, and muſt 

be ſo named. In Hatwkins's Pleas of the Crown (3), (3) 2 Hawk. 

in treating of what ſhall be confidered a ſufficient lag i 

addition of the eſtate and degree of the appellee in an 

appeal, he ſays, that although it ſeems to be ad- 

mitted by the Year-Book of Caſes (4) in the reign of bn Hen. 6. 

Henry the Sixth, that the Bithop'of an Iriſh dioceſe pl. 

may be as well deſcribed by the addition of his 

biſhoprick,; as an Engliſh biſhop may by the addition See alſo 

Theolal's 

of an Englith one; yet it ſeems clear, that no one Dig. book vi. 

can be well deſcribed by the addition of a temporal e. 15. ſ. 8. 

vignity in Ireland, or any other nation beſides our 

own, becauſe no ſuch dignity can give a man a 

wgher title here than that of E/quire. The Judges 

therefore, upon theſe authorities, are clearly of opi- 

nion, "98 % Javits HAMILTON, Eſquire,” is a 
{uincient 
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1791. ſufficient deſcription of the perſon and degree of the 
4 profecutor of the preſent indictment; and that the 


Cazz. , ſubſequent words, commonly called Earl of Clan- 


Car 235. 


4e braſſil in the kingdom of Ireland,” may be re- 


Jetted as /urpluſage. But they conceived, that the 


more correct and perfect mode of deſcribing the per- 

ſon of the proſecutor would have been, JAuxs 

„ Hamirron, Eſquire, Earl of Clanbraſſil in the 
kingdom of Ireland; “ and as this more perfect 
deſeription appears upon the face of this indictment, 
buy conſidering the intervening words “ commonly 
< called” as ſurpluſage, they are of opinion, that the 
indictment is not bad, and that the conviction of 
the priſoner is legal. | 


The KING again Hanrrs. 


In the King's Bench in Hilary Term 1791. 


Diobeying THE Qatute 26 Geo. 2. c. 6. f. 1. enacts, that 
the orders of 


the 
Cou 


Privy © all ſhips and veſſels arriving, and all perſons, 


ncil with cc 


relpect to the goods, and merchandizes whatever, coming into 


performance any port or place within Great Britain, &c. from 
3 any place from whence the Privy Council ſhall 


at common judge it probable that the infection of the plague 


law. 


9 


© may be brought, ſhall make quarantine in ſuch 
place for ſuch time, and in ſuch manner, as hath 
* been or ſhall, from time to time, be directed by 
the Privy Council, and notified by proclamation, 
<* or publiſhed in the Gazette: AND THAT, until ſuch 
*© ſhips or veſſels, perſons, goods, and merchandizes, 
Hor any of them, ſhall have reſpectively performed 


60 and 
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« and be diſcharged from ſuch quarantine, no ſuch 
So perſon, goods, or merchandizes, or any of them, 
© ſhall come or be brought on thore, or go or be 
put on board any other ſhip or veſſel, except by 
« licenſe from the Privy Council: Ax p, Tear all 
« ſuch ſhips and veſſels, and the perſons or goods 
coming or imported in, or going or being put on 
board the ſame, and all ſhips, veſſels, boats, and 
„ perſons, receiving any goods or perſons out of 
the fame, ſhall be alles to the orders of the 
„Privy Council.“ 

Tux Privy Council in the month of J als 1782, 
made and publiſhed an order, That if any alot 
or other perfon ſhall go on board any ſhip or 
veel obliged to perform quarantine, ſuch pilot or 
other perſon ſhall perform quarantine in like 
manner as any perſon coming in ſuch ſhip or 

veſſel ſhall be obliged. to perform the ſame,” 

Tux defendant was a pilot at Briſtol, and on the 
Sth June 1788, went on board a ſhip called the 
Stephen, which was obliged to perform quarantine, 
in order to pilot her into the port of Briſtol, but in 
fix days afterwards, and three days before the time 
of quarantine was expired, he quitted the Stephen 
and went on board another ſhip not obliged to per- 
form quarantine in Briſtol channel, but did not go 
on ſhore until after the term of the Stephen's qua- 
rantine was completely expired. 

Tar ArroRN EY GENERAL filed an information 
againſt him for this offence; charging in the firſt 
count, that he went on board another. veſſel; and, 
in a ſecond count, that he went on ſhore before the 


term of quarantine was expired; concluding, againſt 


the form of the ſtatute. 
| | Tux 
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Taz Jury, on the, trial before Lond KENVYOx, 


Chief Juftice at the Sittings after i Term 


1790, found the defendant GurrTy. 
Ix the Hilary Term following, the defendant was 
brought up to receive the Judgment of the Court. 


A QUESTION was raiſed, Whether this information 


could be ſuſtained as for an offence at Common 


Law, and the defendant liable to a diſcretionary | 


puniſhment? or, whether a particular mode of pro- 
ceeding and puniſhment had not been preſcribed by 
26 Geo. 2. c. 6. ſ. 5. which enacts, ** That if any 


cc 


«cc 


cc 


cc 


© commander, maſter, or other perſon, having 


l 


charge of any ſhip or veſſel liable to perform qua- 


rantine, ſhall himſelf quit, or ſhall knowingly 


permit or ſuffer any ſeaman or paſſenger coming 


in any ſuch ſhip or veſſel to quit ſuch ſhip or 
veſſel, by going on ſhore, or by going on board 


any other ſhip, boat, or veſſel, before ſuch qua- 
rantine ſhall be fully performed, every ſuch com- 
mander, maſter, or other perſon having charge 


of ſuch ſhip or veſſel, ſhall for every ſuch offence 


forfeit five hundred pounds, one moiety to the 
King, &. AND THAT, if any perſon fhall ſo 
quit ſuch ſhip or veſſel, by going on ſhore, or by 
going on board any other ſhip or veſſel, every 
dun perſon ſhall ſuffer ſix months impriſonment, 
and forfeit the ſum of two hundred pounds, one 
moiety to the King, the other moiety to him who 
will ſue for the Sha by action of debt, bill, 8 


or information, &c. 


Tat Cour was clearly of opinion, That dif- 


. obeying the order thus made by the Privy Council 


was an offence at Common Law, and compared i 
to the caſe of Rev v. Robinſon (1), where an indict. 
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ment for diſobeyi ing an order of maintenance Was 1791. 
held good, notwitliſtanding the ſtatute 43 Eliz. c. 2. 

ſ. 7. enacts, that fathers, '&c. ſhall maintain their 
children in ſuch manner as the Juſtices thall direct, 
aud annexes a penalty. of twenty pountis a month, 
to be recovered in a fummary way; for it was held 
as a clear and eftablithed principle of law, that 


M0 AKRR1TSYS 
Cask. 


here a ney offenee is created by an Act of Parlia- 


ment, and a penalty is annexed to it by a ſeparate 
and ſubſtantial clauſe, the proſecutor may proceed 
on the prior clauſe as for a miſdemeanor at Com- 
mon Law, or may ſuffer the penalty on the particular 
clauſe. But it was determined in the preſent. caſe, 
that the 26 Geo. 2. c. 6. ſ. 5. relates entirely to the 
captain, ſeamen, -and paſſengers on hoard ſuch ſhip 
or veſſel, and does not reach the caſe of the preſent 
defendant, who is not to be conſidered in cither of | 
thoſe characters. 

Tux defendant was accordingly ſentenced to one 
year's impriſonment. 


- - — o ' 


The KixG againſt BExXTaMIM Lamp. —& Case 236. 


Ar the Summer Aſſize for the county of Surry, A voluntary 


confeſſion of 
holden at Croydon 18th Auguſt 1791, Benjamin _—_ made. 


iſ 
Lambe was indicted, for that he on the 10th July 5 eee 
1791, the dwelling-houſe of Charles Hockftetter tion ue 2 
_ maginrare, 
burglariouſly did break and enter, and five filver 4 


and reduced 


tra-ſpoons, &c. the goods and chattels of the ſaid 5 
Charles Hockſtetter, feloniouſly and burglariouſly writing, may 


did ſteal, take, and carry away. NN EY 


the trial, though the ma agiſtare has — and the priſoner has refuſed to _— it. 
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Was alſo proved, 
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Ir was clearly proved, that the property in che 
indictment, which was to a large amount, was taken 
by the er out of the proſecutor's houſe. It 
that on the 13th July the priſoner 
was apprehended, and taken before Sir Sampſon 
Fright at The PUBLIC Orrice in Bow-/treet to be 
examined; that Lavender, the clerk, took his exa- 
mination in writing purſuant to the ſtatute of Philip 
& Mary; that he afterwards read it carefully over 
to him; that the priſoner replied, © It is all true 


enough; but that upon the Clerk's requeſting him 
to ſign it, he ſaid, © No; I would rather decline 


*© that;” and that in fact this examination, which 


contained a full and voluntary confeſſion of the Jar: 
ceny, was not ſigned either by the priſoner or by the 


magiſtrate. 

Tur priſoner's Counſel ohjecte, that as the fia. 
tute 2 & 3 Philip and Mary, c. 10. requires, ** that 
*< every Juſtice before whom any perſon thall he 


brought for felony, or for ſuſpicion thereof, be. 


fore he ſhall commit or fend ſuch prifoner to 
„ ward, ſhall take the examination of ſuch priſoner, 
and information of thoſe that bring him, of the 
fact and circumſtances thereof; and the fame 
„ ſhall put in writing within two days after the 
„ faid examination, and the ſame ſhall certify in 
„ ſach manner and form as if ſuch priſoner had 
* been bailed;” and as the ſtatute 1 & 2 Philip aud 
Mary, c. 31, enuéis, | 


„ thall bail any perſon arreſted. for manflaughter e 
*© felony, thall certify the bailment in writing, ſuh. 
© ſeribed or ſigned: l their own hands: and that 
they thall take the examination of the prifone! 
together with 

y „the 


in writing, and certify the ſame, 


that the two Juſtices who 


(a 
Benn 
for f. 
of hi 
giſtra 
to th; 
do, a 
of th 
this ai 
refuſe 
under 

that it 
tractec 


the 
ken 
It 


dner 
ſon 
) be 
exa- 
bilip 
over 
true 
him 
ecline 
which 
e lar. 
wy the 


e ſta— 
© that 
all be 
f, be. 
ner {0 
iſoner, 
of the 
> ſame 
ter the 
tity in 
er had 
lip auc 
eS who 
rhter 0 
N, ſub- 
nd that 
priſonef 


the 


CASES IN CROWN LAW. 


the bailinent, at the next general gaol delivety;” 


it was neceſſary that the examination ſhould be au- 


thenticated by the ſignatures both of the priſoner 


and examining magiſtrate, and that as theſe cere- 


monies were omitted in the preſent caſe, the confeſ- 


ſion thus irregularly returned could not be read in 
evidence againſt the priſoner; and cited Gilbert's 
Law of Evidence, 137. where it is faid, that © the 
examination and confeſſion, f. Subſcribed by an of- 
fender before a Juſtice of Peace, is good evidence 
« againſt him (a).“ 

Ms. JusTice WIISsox, who tried the priſoner, 
admitted the examination to be read; and the Jury 
found the priſoner GuiLTy, on the ſtatute 12 Anu. 
c. 7. of ſtealing in the dwelling-houſe to the amount 
of forty tiling, ; 


Tur judginent however was reſpited, and the caſe 


ſaved for the opinion of THE TWELVE JUDGES, 
whether this examination was admiſlible evidence? 


(a) At the Spring Aſſizes at Worceſter in the year 1793, one 
Bennet was tried before Ma. JusTice Wilson on an indictment 
for felony : the priſoner had made a free and voluntary confeſſion 
of his guilt while under examination before the committing ma- 
viſtrate, who took the examination in writing, which he read over 
to the priſoner and deſired him to ſign it, but which he refuſed to 


lo, although he at the ſame time acknowledged that he was guilty 
The Counſel for the proſecution offered to give 


of the offence. 
ts acknowledgment of guilt in evidence; but the learned Judge 
refuſed to receive it, ſaying, that it was competent to a priſoner 
under ſuch circumſtances to retract what he had ſaid, and to ſay 


that it was falſe; and that in the preſent caſe the priſoner had tre- 


trated in | time. 


fg 
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Ms. Josriek GRosk, at the enſuing Summer 
Aſſizes for the county of Surry, delivered the opi- 
nion of the Judges to the following effect: — The 
| referred to the opinion of THE TWELVE 
Jupcrs was, whether the examination containing 
a confeſſion of the priſoner's guilt, not being ſigned 
either by the priſoner or the magiſtrate, is admiſlible 
evidence in point of law. The general rule reſpeq- 


ing this ſpecies of teſtimony is, that a free and vo- 
| luntary confeſſion made by a perſon accuſed of an 


offence is receivable in evidence againſt him, 
whether fuch confeſſion be made at the moment he 
is apprehended, while thoſe who have him in cuf- 
tody are conducting him to the magiſtrates, or even 
after he has entered the houſe of the magiſtrate for 
the purpoſe of undergoing his examination. But 
in the preſent caſe, the confeſſion of the priſoner 
was made not only in the preſence of the magiſtrate, 
but while he was undergoing a judicial examina- 
tion; which examination was regularly reduced into 
writing, read deliberately over to the priſoner, and 
admitted by him to be true; but which, notwith- 
ſtanding ſuch admiſſion, he refuſed to ſign. On 
theſe circumſtances it was contended at the trial, 
that as this confeſſion was made on an examination 
taken in purſuance of the ſtatutes 1 & 2 Philip and 
Mary, c. 13. and 2 & 3 Philip and Mary, c. 10. it 
could not be received in evidence, becaule it was not 
ſigned ; thoſe ſtatutes implied requiring, that ſuch 
examination thould be fo authenticated. It is there: 
fore important to the true determination of tit 
preſent queſtion to enquire, FST, Whether ſuch 
an examination or paper-yriting | as this is would 


have been admiſible ev dene prerio ious to the paſiing 
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CASES IN CROWN LAW. 


of thoſe ſtatutes? and Sg C ND, if it be admiſſible 
at common law, whether thoſe ſtatutes have de- 
ſtroyed its admiſſibility on account of its not being 


ſigned either by the magiſtrate or the Priſoner * 


Frnsx, then, to conſider this queſtion as it is go- 
verned by the rules and principles of the common 
ſaw. Confeſſions of guilt made by a priſoner to any 
perſon at any moment of time, and at any place, 
lubſequent \ to the perpetration of the crime and 
previous to his examination before the magiſtrate, 


are at common law received in evidence as the higheſt 


and moſt ſatisfactory proof of guilt, becauſe it is 
fairly preſumed that no man would make ſuch a 
confeſſion againſt himſelf, if the facts confeſſed were 
not true (1). 
only applies to confeſſion by parol, and tiot to con- 
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It may however be ſaid, that this rule (1) Hard. 


139, 140. 
Gilb. Law of 


teſſion, as in the preſeut caſe, reduced into writing Evid. 137. 


and afterwards admitted by pay / to be true; but 
ſurely, if what a man ſays, though not redueed 


into writing, may be given in evidence againſt him, 
a fortiori what he ſays, when reduced into writing, 18 
admiſſible; for the fact confeſſed being rendered leſs 
doubtful by being reduced into writing, it is of courſe 
intitled to greater credit; aud it would be abſurd 
to ſay, that an inſtrument is invalidated by a eir— 
cumſtance from which it defives additional ftrength 
and authenticity: and for this reaſon it is clear, 
that the preſent confeſſion having been taken by a 
magiſtrate under a judicial examination, can be no 
objection to receiving it in evidence, for it gains 


kill greater eredit in proportion to the ſolemnity 
The concluſion frond. 


under which it was made. 
theſe obſervations is, that at common law every fact 
ich may be proved againſt a priſoner by parol 
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CASES IN CROWN LAW. 


teſtimony, may alſo, when reduced into writing and 
admitted by the priſoner, be proved by the paper 
containing the written evidence of ſuch fact. 
SECONDLY, It remains to conſider, whether this 
paper-writing, which 1s clearly receivable in evidence 
at common law, is rendered inadmiſſible by the ſta- 
tutes 1 & 2 Philip and Mary, c. 13. and 2&3 
Philip and Mary, c. 10. The ſtatute 1 & 2 Philip 
and Mary, c. 13. recites, that it was ordained by 
the ſtatute 3 Hen. 7. c. 3. that no priſoner arreſted 


for felony ſhould be bailed by one Juſtice, but 


by the whole Juſtices, or at leaſt two of them; but 
that, ſince. the making of the ſaid: ſtatute,. one 


| Juſtice. of the Peace, in the name of himſelf and 


one other of the Juſtices' companion, not making 
the ſaid Juſtice party or privy unto the caſe where- 
fore the priſoner ſhould be bailed, had oftentimes, 
by ſiniſter labour and means, ſet at large the greateſt 
offenders; and, to hide their affection in that be- 


half, had ſigned the cauſe of their apprehenſion to he 


but only for ſuſpicion of jelony—and enacts, „That 
- no Juſtice or Juſtices of the Peace ſhall let to bail 

* or mainprize any ſuch perſon or perſons which 
% for any offence or offences by them, or any 
of them committed, be declared not to be re- 
plevied or bailed by the ſtatute of J//e/tmin/ter 
the firſt,” —AxD THAT *© any perſon or perſons 
arreſted for manſlaughter or felony, or ſuſpicion 
« of manſlaughter ar felony, being bailable by the 
law, ſhall not be let to bail or mainprize by any 
Juſtices of the Peace, if it be not in open ſeſſion, 
except it be by two Juſtices of the Peace at the 
*© leaſt, the ſame J uſtices to he preſent together at 
* the aig bailment or mainprize, Which bailment 
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«© or mainprize they hall certify in writing, ſub- 


** ſcribed or figned with their own hands, at the Frese 
AMBE S 


« next general gaol delivery to be holden within the 
county where the faid perſon or perfons thall be 
** arreſted or ſuſpeted.” And then it goes on 
thus:—** And that the ſaid Juſtices, when any ſuch 
« priſoner is bronght before them for any man- 
laughter or felony, before any bailment or main- 
prize, ſhall take the examination. of the ſaid pri- 


© ſoner, and the information of them that bring 


him, of the fact and circumttances thereof; and 
the ſame, or as much thereof as thalt be material 
* to prove the felony, ſhull put in writing before 
„they make the fame bailment ; which Taid ex- 
*amination, together with the ſaid bailment, the 
* faid Juſtices ſhall certify at the next general gaol 
delivery to be holden within the limits of their 
* commiſſion ().“ It is evident, from the whole- 
| ſcope 


(a) The ſtatute goes on to enact, That every Coroner, upon 
* any inquiſition before him found, whereby any perſon or per- 
ſons ſhall be indicted for murder or manſlaughter, or as ac- 
* ceſlary or acceſſaries to the ſame before the murder or man- 


* ſlaughter committed, ſhall put in writing the t of rhe c- 


* dence given to the Jury before him, being material; and as well 
* the ſaid Juſtices as the ſaid Coroner ſhall have authority by this 
Act to bind all ſuch by recognizance or obligation, as do declare 
any thing material to prove the ſaid murder or manſlaughter, 


4 Lo or felonies, or to be acceſſary or acceſſaries to the ſame 


as is aforeſaid, to appear at the next general gaol delivery to be 


" holden within the county, city, or town-Ccorporate, where 


" the trial thereof ſhall be, then and there to give evidence 
againſt the party ſo indicted at the time of his trial; and ſhall 
certify, as well the ſame evidence 'as ſuch bond or bonds in 

M 4 12 writing 


1791. 
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CASES IN CROWN LAW. 
ſcope of this ſtatute, that the only intention of the 
Eegiſlature in paſſing it was to prevent Juſtices of 
Peace from admitting offenders improperly to bail. 
The ſtatute 2 & 3 Philip and Mary, c. 10. recites 
that the former ſtatute, 1 & 2 Philip and Mary, 
c. 13. © does not extend to ſuch priſoners as thall 
be brought before any Juſtice of Peace for man- 
„ flaughtet or felony, and by ſuch Juſtice ſhall be 
* committed on the ſuſpicion of ſuch manſlaughter, 
© felony, &c. and not hailed; in which caſe the 
** examination of ſuch priſoner, and of ſuch as ſhall 
bring him, is as neceſfary, or rather more, than 
* where ſuch priſoner ſhall be bet f- bail.” And 
therefore it enacts, © That the Juſtice or Juſtices 
& before whom any perſon ſhall be brought for 
* manſlaughter or felony, or for ſuſpicion thereof, 
before he or they ſhall commit or ſend ſuch pri 
* ſoner to ward; ſhall take the examination of ſuch 
* prifoner, and the information of thoſe that bring 
him, of the fact and (circumſtances thereof; and 
de the ſame, or as much thereof as thall be material 
** to prove the felony, ſhall put in writing within 


« writing as he ſhall take, together with the inquiſition or indidt- 
« ment before him taken and found, at or before the time of his 
«« ſaid trial thereof to be had or made. And likewiſe the ſaid | 
« Juſtices ſhall certify all and every ſuch Bond taken before them, 
in like manner as before is ſaid of bailments and examination, &c. 


* provided that Juſtices of Peace and Coroners within the city 
of London and the county of Middleſex, and in other cities, 
- boroughs, and towns- -corporate within this realm and Wal, 


« ſhall within their ſeveral juriſdictions have authority to let to 


4, bail felons and prifoners, in ſuch manner and form as they have 
% been heretofore accuſtomed.” 
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« two days after tlie ſaid eeamitatiön; and the 1791. 


« fame ſhall certify in ſuch manner and form, and at Tyr 
« ſuch time as they ſhould and ought to do, ½ ſuch CæsE. 
9 07 iſoner, ſo committed or ſent to ward, had been 
* bailed, or let to mainprize. And that the faid 
« Juſtices ſhall have authority by this A& to bind 
« all ſuch by recognizance or obligation as do de- 
« clare any thing material to prove the ſaid man- 
* ſlaughter or felony againſt ſuch priſoner as ſhall 
* be ſo committed, to appear at the next general 
„ gaol delivery, &c. then and there to give evidence 
« the party; and that the ſaid Juſtices ſhall 
5 Brees the ſaid bond taken. before them, in like 
manner as they thould and ought to certify the 
„bonds mentioned in the 1 & 2 Phil. and Mary, 
c. 13.” In this ſtatute alſo the intention of the 
e in paſſing it is clear and obvious. Its 
only object is to enable Juſtices of the Peace to take 


luch information (1), and to tranſmit what paſſes be- (1) For it is 


*f; 
fore the committing Magiſtrate to the Court of Oyer ps an. 


and Terminer, or Gaol Deliv ery, to enable the Judge 1 
the Peace 
and Jury before whom tlie priſoner is tried to ſee y were not en- 
whether the offence is bailable, and whether the abled to take 
D 2 examinations 
witneſſes are conſiſtent or contradictory in the evi- at Common 
dence they give. "Theſe are the motives which ſeem Katy. 10 
to have urged the Legiſlature to pals theſe two ſta- 
tutes, There i is not a ſingle expreflion in either of 
them from which it is to be collected, that the e- 
amination was directed to be taken merely as eridtuce 
againſt the priſoner; nor, indeed, is the evamination 
m practice ever gl Cen. in ev idence, as a matter ſo 
required by the ſtatutes; but containing a detail of 
eircumſtances, taken under the ſolemnity of a public 


examination for a different purpoſe, it is more au— 
| thentic 
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CASES IN CROWN LAW. 


thentic on account of the deliberate manner in which 


it is taken; and when it contains A CONFESSION, 
is admitted, not by force of the ſtatutes, but by 
the common law, as ſtrong ev idence of that fact. 
Conſider for a moment what an abſurdity would 
follow, if the manner and form in which a con- 
feſſion is reduced into writing were to be the ground 
of an objection againſt receiving the confeſſion in 
evidence. The enden of a fact by the priſoner 


to the Conſtable, the moment before they entered 


the office of the Magiſtrate, might, on the vivd voce 
teſtimony of the Conſtable, be given in evidence; 
but a confeſſion made on the other ſide of the office- 
door, in the preſence and hearing of the Magiſtrate, 
could not be given in evideuce if reduced into 
writing, unleſs ſuch writing were ſigned by the pri- 
ſoner. A propoſition which needs only to be ſtated 
to ſhew its weakneſs and abſurdity ! The Legiſlature 
has not, by even a remote expreſſion in ne of 
the ſtatutes, ſignified an intention to alter the nature 


of evidence, or to prevent that from being received 


as evidence againſt a priſoner now, which was re- 
ceivable as evidence before. The intention was 
merely to compel Juſtices of the Peace to return the 


examination of the priſoners, and the inſormation of 


thoſe who appeared againſt them, for the purpoſes, 
and very wile ones they are, apparent on the face of 
the ſtatutes. As matter of future evidence it was 


not even in the contemplation of the Legiſlature. 


But at the time when theſe ſtatutes paſſed, the ca- 
aminations which they directed to be. taken became 


evidence, where they contained confeſſions, by opera- 


tion of law, leaving all other confeſſions, good or 


bad, as they were before thoſe ne were made; 
| and 
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CASES IN CROWN LAW. 


a Juſtice of the Peace, previous to the reign of 


Philip and Mary, if not induced by hope or extorted 
by fear, whether reduced into writing or not; or, if 


reduced into writing, whether ſigned or not, if ad- 


mitted by the prifoner to be true, was and is as 


good evidence as if made in the adjoining room 
previous to his having been carried into the preſence 


of the Juſtice, or after he had left him, or in the 


ſame room before the Magiſtrate comes, or after he 
quits it. Thus, as it ſeems to me, the point in 
queſtion ſtands both at the common law, and upon' 


635 
and it is clear, that what a priſoner confeſſed before 1791. 


Lamse's 


CASE. 


the conſtruction of the ſtatutes; and authorities are 


not wanting to ſupport the principle of this deciſion. 


In the caſe of Rev v. Layer (3), upon an indiét- (3) 6 St. Tr. 


ment of high treaſon, tried at the bar of the Court 


of King's Bench before Sin Jon Prartr, in the 
ninth year of George the Firſt, the priſoner's con- 
tellion before the Privy Council was admitted in 
evidence, although not ſigned by the priſoner. At 


tne Lent Aſſizes for the county of Stafford, in the 


rear 1790, one Hall and two others were tried and 
convicted on an indictment for burglary. The evi- 
dence was clear againſt the two others; but, ex- 
cepting one or two flight circumſtances, certainly" 
not ſufficient of themſelves to have put tat! on his 
defence: the only evidence againſt him was his ex- 
amination before the Magiſtrate, Which was not 
taken in writing, either by the Magifirate or by'any” 
other perſon, but was proved by the vivd voce teſti- 


mony of two witneffes who were preſent, ' and which 


amounted to a full confeſſion of his guilt. The caſe 
vas faved and referred to the confideration of the- 
| 1 1 5 JuDgErs, 
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1791. 


Lamns's 
Cat. 
(4) Hawk. 
P. C. c. 46. 

ſ. 31. 
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Jopcts, whether this evidence of the confeſſion was 


well received, and the priſoner legally convicted; 
and all the Ju pos, except Mx. JusricE Gov, 
were of opinion that the conviction was right (þ). — 
Hawkins (4), in his Pleas of the Crown, fays, ** It 
„ ſeems that the confeſſion of the defendant him- 
* ſelf, taken by the common law, or upon an ex- 
* amination before Juſtices of the Peace, in purfu- 


dance of the ftatutes of Phitip and Mary, upon a 


bailment or commitment of felony; or taken by 
„ the common law upon an examination before a 
«© Secretary of State, or other Magiſtrate, for treaſon 
* or other crimes not within thoſe ſtatutes; or the 
* confeſſion of the defendant himfelf, made in dif- 
courſe with private perſons, hath always been 
allowed to be given in evidence againſt the party 
„ confeſling.” As well, therefore, upon principle 
as upon precedent, a majority of the Jupcrs are of 
opinion that the examination, or paper-writing, pro- 


duced on the trial of the prifoner at the bar, was, un- 


-= 


(35) The priſoners in this caſe were tried before Ms. SERIEAT 
Anais, who fat on the Crown fide for Mr. JusTice WILsOX.— 
During the trial a man of the name of Tart was among others pro- 
duced, to prove that the priſoner Hall had deſired him to apply to the 


| Juſtice to admit him as a witneſs for the Crown; for that he had 


not entered the houſe, but had only ſtood at the door while the 
other two priſoners went up ſtairs to commit the felony. But Ms. 
Maxrzr, the priſoners' Counſel, obje&ed, that as hrs confeſſion 
was made with a view and under the hope of being thereby per- 
mitted to turn King's evidence, it was not admiſſible in evidence 
againſt the priſoners; and the learned J upos being of opinion that 


this was not a voluntary confe/7on, the teſtimony of Tart was re- 


jected. 


der 


CASES IN CROWN LAW; a 


der the circumſtances of the caſe, well received in evi- 1791, 
dence, and that the priſoner is legally convicted. Free 
SEXTENCE of death was accordingly paſſed on the Gas. 

priſoner. | | 


" EE 


The KING againſt R1cHARDSON. Cask 25. 


* inditment for perjury was found againft * in 


Richardſon at THE OLD-BALILEK Y; on which indi cuſtody on a 


charge of 
ment a warrant iſſued, and Richardſon was appre- perjury is 
hended and committed to NEWGATE. The proſe- — 
cutor afterwards removed the indictment by certiorari on the indict- 


t bei 
into the Court of King's-Bench. — 


Mx. KNOwLxS, on behalf of the . moved, _ — 
in July Seffion 1791, that as there was now no re- if he had 


cord before the Court, the priſoner might be dif- been on bail, 


ſuch removal 
charged. | e. have 
„Bor Mn. Josricr Br LLER faid, that when once ſcharged. 


the recogni- 
a priſoner 3 is in legal cuſtody for an offence, he muſt zance. 


lind ſureties before he can be diſcharged ; but if he 
had been admitted to bail, the removal of the in- 
dictment would have diſchared his recognizance. 
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638 CAsks IN CROWN LAW. 
ce 238. The KING again Gronck Di1NGLER. - | 


. AT the Old Bailey in September Seſſion 1791, 


ment for George Dingler was tried before StR Foun WILLIAu 


— Ros E, Knt. Recorder of London, preſent Mun. Jus- 


of the parly TIE GOULD, on an indictment charging him with 
ewarnded, R : OT 5 | = 
taken by the having murdered Jane Dingler his wife, at the pariſh 


_ examining of St. Margaret's, Weſtminſter, in the county of 


Magiſt 
an — 5 Middleſer, on the 16th day of Auguſt 1791. 


e Ir appeared in evidence, that the wounds, which 


— — were many in number, were inflicted on the 16th day 
_ offre. Of Auguſt | 791, with a large claſp-knife; and that 


—_— me- the deceaſed was taken on the ſame day to the Vet- 
ical aſſiſt- | | 


ance, eannot Minſler Infirmary, where ihe languithed until the 
be read in 98th of Auguſt, and then died of the wounds the had 


Evidence as { : TY. ; | 
anexamina- received. 'The priſoner was immediately apprehended, 
tion taken "ES : es read EE 

— and taken before Robert Abingdon, Eſq. a Magiſtrate 


the _— , for Weſtminſter, who took the examination of the 
bn: Ja 10. Priſoner, and the information of the witneſſes who 


— my a then attended, purſuant to the ſtatute of Philip and 
in apprehen- Mary; and thereupon he committed the priſoner to 
ee take his trial at the next gaol delivery. On the en- 
diſſolution, ſuing day, vg. on the 17th Auguſt, Mr. Abingdon, 
* 1. on the requeſt of the Pariſh-officers, attended Mrs. 


read asa Dingler at the infirmary, and took her depoſition 
—_ upon oath of the facts and circumſtances which 
exrremic? had attended the outrage committed upon her, a5 
far as ſhe could recolle& them; which depoſitions 
he reduced into writing, read over to her with great 
deliberation, -and, after ſeeing her ſet her mark to 
them in teſtimony of their truth, he ſigned them 
himſelf. At the time theſe depoſitions were taken 
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the deceaſed was in a ſtate of mind perfectly com- 1791. 
poſed, although it appeared that her death was in- 8 | 
evitable and approaching, and that ſhe entertained Casz. £ 
ſome apprehenſion of the danger of her ſituation. | 
Ma. Garrow, Counſel for the priſoner, objected 
to the depoſitions thus taken being read in evidence. 
This is not to be taken as the Pt declaration of a 
party conſcious of approaching diſſolution, nor a de- 
poſition taken purſuant to the ſtatute 2 & 3 Philip 
and Mary, c. 10.; it is not one of thoſe examina- 
tions which the Legiſlature has ordered to be taken: 
the production of it in evidence is not warranted, 
either by the language of the ſtatute, or. by the 
circumſtances of the caſe. The ſtatute recites, that 
the 1 & 2 Philip and Marv, c. 12. which directs 
Juſtices, before they ſhall bail perſons brought be- 
fore them on a charge of manſlaughter or felony, to 
take their examination in writing, did not extend 
to ſuch priſoners as ſhould be brought before and 
committed by ſuch Juſtice for the ſuſpicion of ſuch 
manſlaughter or felony; and enacts, *©* 'That ſuch 
* Juſtice or Juſtices, before whom any perſon ſhall 
he brought for manſlaughter or felony, or for 
** ſuſpicion thereof, before he or they thall commit 
or ſend ſuch. priſoner to ward, ſhall take the ex- 
* amination of ſuch priſoner, and information of 
** thoſe that bring him, of the fact and circum- 
f n thereof, and the ſame, or ſo much thereof 
das ſhall be material to prove the felony, ſhall put 
in writing,” Ke. The Magiſtrate, therefore, is 
"ly authoriſed to take an examination of the per- 
n brought before him, and of thoſe who bring 
him: this is the Judicial courſe which the law has. 
pre- 
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18791. preferibed to the Magiſtrate on theſe occaſions; and 
| Pager when this courſe is Mare the priſoner may have, 
Cass. as he is entitled to have, the benefit of croſ;- 
: examination; but in the courſe which has been 
= purſued by Mr. Abingdon on the preſent occaſion, 
though adopted by him from very honourable mo- 
tives, no judicial examination has been taken ; the 
priſoner was not preſent, and of courſe could not 
have the benefit of croſs-examination; and if even 
he had been preſent, he was not upon his defence. 
There is certainly no magic in the office of a Juſtice 
of the Peace: the examination of the priſoner, and 
the depoſition of the witneſſes, might perhaps have 
been legally taken by Mr. Abingdon at the ef 
winter Infirmary, provided, in fo doing, he had 
| followed the directions and acted ſtrictly in purſu- 
5 ance of the ſtatutes of Philip and Mary; and if 
i theſe depoſitions had been ſo taken, I admit they 
4 might have been read; for the authority of the 
. Magiſtrate grows out of the ſtatute; it is commen- 
| 1 ſurate with the terms of it; and therefore it is utterly 
| impoſſible, unleſs the priſoner had been preſent, that 
| the depoſitions then taken can be read; and he cited 
| | (i) Aa, p. the caſe of Rev v. JVoodcock (1) in the year 1789, 
| Eat 4 in which the point had been fu ly conſidered, ay 
 fatisfaRorily decided. 
Ma. FrerpixG, on the part of .the Crown, ai: 
- mitted that this was not ſuch an examination of a 
| '* perſon under apprehenſion of immediate death as 
5 | would, on that principle, authorife the production 
= | of it in evidence; but he contended, that although 
| it was not taken ſtrictly in purſuanee of the ſtatutes 
| =p of Philip and Mary, vet it was the beſt evidence 
* 
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that the nature of the caſe would afford, and there 1791. 


fore admiſſible. __ „ 


D , 
Tuz Cour, on the authority of the 920 1 n 


admitted the objection, and refuſed to receive the 


examination in evidence. 


The Kine . WILLIAM PELFRYMAN. and Cast 239. 
1 AMES RAN DAI. 


A T the Old Pailey in October Seffion 1791, An indict- 


William Pelfryman and James Randal were indicted 8 m 


for that they, on the 5th day of November, &c. des muſt 


in the King's highway, therein and upon one ven open 
Jon Mill, in the peace of God and our ſaid feloniouſly 
25 * Lord the King, then and there being, did make — 
an aſſault, and him the ſaid John in corporeal 
„fear and danger of his life, in the King's high- 
„way aforeſaid, then and there feloniouſty did put, 
* and one metal watch, &e. of the goods and 
* chattels of the ſaid John Mill, from the per- 
* ſon and againſt the will of the faid Jahn Mill, 
„in the King's highway aforeſaid, then and there 
« keloniouſſy and violently ne ſteal, take, and carry 
* away,” &c. 
Taz Jury found the 3 Gun LTY. 
Ma. Garrow, the priſoners' Counſel, moved in 
arreſt of judgment, that the indictment was not ſuffi- 
cient in form to ſuſtain the charge of a highway rob- 
bery ; for that it is eſſential in deſcribing this offence 
to ſtate that the aſſault was felouiouſly made, which 
Was not done in the preſent indictment; it only 
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1791. Seed Unt the proſecutor was felonioufly put in fear 
— — and danger of his life. 


rurnan Ma. Josrice Hiarh and Mn. Bano Horn 


and Ran- 


'var's Cask. Were both of opinion that the indictment was, for 


this reaſon, inſufficient, and that it was impoſſible 
to give judgment upon this record for a highway 
robbery. _ 

Taz Grand Jury, rp not being diſcharged, 
the Court ordered the priſoner to be Toma to 
Newgite; and the proſecutor found another bil 
againſt him, on which he was convicted. 

Tux enſuing .day this point was mentioned to 

| ſeveral of the JuDGrs ; and upon the authorities 
1 Hawk. P. C. ch. 34. ſ. 3. 1 Hale, P. C. 594. 3 Juſt 
68. Co. Ent. 358. b. Weſt. Symb. and Office of Cleri 
of the Peate, Pulton, 131. b. pl. 27. 2 Roll. Rey. 
154. they were unanimouſly of opinion that the in- 

| dictment was defective, and that the — had 
bee en ' properly arreſted. 


1792. | 
Casr 240. The Kiws againſt JAMES CAMPBELL. 
1 A the Old Bailey in January Seſſion 1792, the 


feloniouſly Priſoner was tried before SR JAuESs ExRE, Knt 


— Lord Chief Baron, preſent Mn. Jus rick BuLits 
. and Ma. Jusriex Wirsox, on an indictment charg: 


bir bande, ing, „ that James Campbell, late of the pariſh of 


under pre- 


rence of go- St. Martin in the Fields, in the county of Mit 


ing to his 
banker to get it changed, is not a capital offence within the ftatate 12 Ann. e. , 


for where the * 15 from the perſon, it is not a e in n 


« dleſer, 
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* 


* 


b 4 labourer; alias John Campbell, late of the 1799. 


15 e ſame, labourer; alias James Pitt, late of the ſame, 

“ labourer; alias John Douglas, late of the ſame, N 

2 *« labourer, on the 6th day of May, in the TWERLY- | 
or | 


e ninth year of the reign of George the Third, 


ible King of Great Britain, &c. with force and arms, 
Ray 4 at the pariſh aforeſaid, in the county. aforeſaid, 
in the dwelling-houſe of Charlotte Margaretta 
ged. % Adams, widow.- there ſituate, feloniouſly did ſteal, 
I to | © take, and carry away, one promiſſory note, called 
bill © a Bank-note, of the value of twenty-five pounds 
(the ſaid note at the time of committing tlie 

d is e felony aforeſaid being the property of the ſaid 
TICS © Charlotte  Margaretta Adams, the ſaid ſum of 
oo * twenty-five pounds payable and ſecured by the 


* ſaid note being then due and unſatisfied to the 
Re. * ſaid Charlotte Margarctta Adams, the proprietor 
in thereof), againſt the ſtatute, &c. and againſt 
t had * the peace,” &c. 

Ir appeared in evidence, that the proſecutrix, 
Mrs. Adams, kept a common lodging-houſe in 
Buckingham-ſtreet, in York-Buildings. In the month 
of May 1789, the priſoner, in the name of Major 
or Colonel Campbell, hired Mrs. Adams' tirſt-floor, 
and inſiuuated himſelf into her confidence and good 
opinion by telling her that he was well acquainted 
vith her Emily, particularly with her brother, a 
young gentleman, then in his Majeſty" s ſervice at 
Gibraltar, On the morning of the enſuing day the 
Overſeer of the pariſh, called on Mrs. Adams for the 
payment of certain taxes, and ſhe took the BAN K- 
NOTE (a) of e pounds, as deſcribed in the 


— 


2, the 
, Knt 
ULLEB 
charg- 
wiſh of 
f Mat: 
Ann. c. /. 
. 


g dleſer 


4 = ES: 94 


0 See Ra V. William Dean, July Seſſion 1795, that Bank- 
tes.are money within the meaning of 12 Ann. C. 7. 
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1792. 


Caurzzlr' 8 
Cask. 


Ann Morgan, who, by Mrs. Adams deſire took it 


.compliments, requeſting that he would give her 
change for it. The priſoner took out his purſe, 


not gold enough about him for the purpoſe, but 
that he would go immediately to his banker's and 


with the Bank-note in his hand, but never returned. 
Mrs. Adams ſoon afterwards ſuſpecting the priſoner's 


the more effectual preventing and puniſhing 70. 
recites, © That divers wicked and ill-diſpoſed fer- 
mit robberics in houſes by the privilege, as the 


** clergy; 


Bow-ſtreet; but he was not apprehended until the 
montlr of January 1791. 


© though the owner - of ſuch goods, or any other 
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n from her pocket, and gave it to the 
Overſeer to change; but he not having ſufficient 
caſh for. that purpoſe, ſhe gave it to her ſervant, 


to the priſoner in the firſt-floor, with her miſtreſs's 
and examining its contents, told her that he had 
get it changed; and he accordingly left the houſe 
integrity, gave information of the circumſtances at 


Tux ſtatute 12 Ann. c. 7. intitled, os 1 AR for 
*© bertes that ſhall be committed in dwelling-houſles,” 
wants, and other perſons, are encouraged to com- 


* law now is, of demanding the benefit of their 
and enacts, ** That all and every pet: 
„ ſon or perſons that ſhall feloniouſly ſteal any 
** money, goods or chattels, wares or merchandize, 
*© of the value of forty. /hillings or more, being 1 
* any dwelling-houſe, or : out-houſe thereunto be- 
*© longing, although ſuch ' houſe br out-houſe be 
not- Actually broken by ſuch offender, - „nd al 


„ perſon or perſons be or be not in. ſach houſe 
or out- Baule; or "URN RAE" or FG any perſon er 
GS I a „ pertion 


3 


the 
1ent 
ant, 
k it 
els's 
her 
arſe, 
had 
but 
and 
10ule 
rned. 
Mer s 
es at 


il the 


@ for 
Z rob. 
ules,” 
d fer- 
com- 
is the 
their 
„ 
1 any 
ndizes, 
ing in 
to be- 
uſe be 
nd al- 
- other 


houſe 


Fon OT 
perſons 


CASES IN CROWN LAW. 645 


te perſons to commit any ſuch offence, mal be 1792. | 

« abſolutely debarred of the benefit of clergy, . 
A QUESTION aroſe, Whether, under the circeum- Cas, 

ſtances of this cafe, the priſoner was debarred by 

the above ſtatute of the benefit of clergy, the ſta- 


tute having been made to protect ſuch property as 


might be depoſited in the houſe, and not that which 
was on the perſon of the party? | 
Tux Jury found the priſoner Guffrv; and the 
caſe was ſaved for the opinion of the Ju Es. 
Tuz JupGEs were of opinion that it was not a 
capital offence within the 12 Ann. c. 7. and the 
priſoner was ſentenced to be. tranſported for ſeven 


years. 


The Rive againſt SAMUEL Movxckn uy Others. Cask 241. 


Ar the Eſſex Lent. Aſſizes 1792, Samuel Moum- Thez&4Wil. 
cer, Robert Garrat, and Robert Smith were tried CEN 
before Mn. Baxon Horna, on the ſtatute 39 Eliz. the benefit of 


cl fro 
e. 15. for that they, on the 5th September, perſons — 
is 


1791, about the hour of three in the afternoon of ng and at. 
{ting houſe- 

the ſame day, with force and arms at the dwel- breakers, 

ling-houſe of Daniel Hull, there ſituate, feloni- 5 1 

ouſly did break and enter, (no perſon in the faid 

dwelling-houſe then being) and one child's fuſ- g 

tian coat, Kc. of the value of ten ſhillings, of 

the goods and chattels of the ſaid Daniel Hull, 

in the ſame dwelling-houſe, then and there being 

found, then and there ſeloniouſly did ſteal, take 

* and carry away, againſt the peace of our ſaid 

Lord the King, his crown and dignity.” 
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: | ra IT appeared in evidence that Mouncer only had 
g broke and entered the houſe, and taken the goods, 
. "and that the other two priſoners waited at ſome diſ- 
tance in order to receive the goods, and aſſiſt him in 
carrying them away : but there was ſome doubt as 
to. the property being of the value of froe ſhillings. 
Tuz priſoners' counſel contended that Mouncer 
alone could be found . guilty on this evidence; for 
bj | that the ſtatute 39 Fliz. c. 15. extended to prin- 
0 | cipals in the firſt degree only ; and not to perſons 
| preſent, aiding and abetting. 
#11 Tur Count... It vas e is the c of 
& Evans and Finch, that the rule of law, which in 
; caſes of burglary makes perſons waiting at a dif- 
1 tance to aſſiſt the burglar, conſtructively preſent 
| [ at the commiſſion of the offence, does not apply to 
f the crime for which theſe priſoners are indicted ; for 
1 the ſtatute 39 Eliz. c. 15. only excludes thoſe from 
| 1 | the benefit of clergy ** who ſhall be found guilty ; 
„ for the felonious taking away, in the day time, 
„of any money, goods or chattels, being of the 
value of five ſhillings or upwards, in any dwel- 
ling-houſe or houſes, or any part thereof, or any 
out-houfe or out-houſes belonging and uſed to 
} and with any dwelling-houſe or houſes, although 
no perſon thall be in the ſaid houſe or out-houle 
1 at the time of ſuch felony committed ;” and 
0 therefore, in the caſe before mentioned, where 
5 Evans, by a ladder, climbed to the upper window 
3 | of a ſet of chambers in the Inner Temple, belong: 
ing to a Mr. Audley, and took away forty pounds; 
{ and his accomplice, Finch, only ſtood upon the 
| 8 8 ladder without going into the room, it was ad- 
| '. Judged, on a ſpecial verdict, that Finch was intitled 
| 1 to 
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CASES IN CROWN LAW: 
' to the benefit of clergy, although the verdi& found 
that he was within view of Evans, and ſaw Evans * 


in the chamber, and was aſſiſting and helping to the 
committing of the robbery, and received part of 


the money; for Finch was never in the houſe, and 


in ſo penal a law the words ſhall be ſtrictly con- 
ſtrued, and intended only to apply to the perſon 
actually breaking the houſe and taking the money 
there in, and not of a conſtructive breaking and 
larceny, as in caſes of burglary (a) But by the 


— "—_— 


(a) This doArine is confirmed by Sir Matthew Hale, who ſays 


„The ſtatute 39 Eliz. e. 15. binds up the excluſion of clergy to 


« ſtealing in the houſe, 1 Hale, P. C. 537, and by Mr. Juſtice 


« Fefter, 108, 356, 418: and in another part, Sir Matthew Hale 
ſays, * that it only excludes the parties who actually take our of 
„the dwelling-houſe ; not thoſe that are preſent and aſſiſting;“ 
1 Hale, P, C. 528; but although it has been held that to ouſt an 
offender of his clergy under this ſtatute, the property taken muſt 


be feloniouſly removed out of the houſe, Rex v. Paine, Eſſex | 


Summer Aſſize, 1792, before Mx. JusTicE Gould. This is 
certainly contrary to Simpſon's Caſe, who was indicted on this 
ſtetute at the Lent Aſſizes for Cambridge, 16 Car. 2. and it was 
found on a ſpecial verdict, that he had taken the plate out of the 
trunk in which it was contained, and laid it on the floor; but before 
he carried it away he was ſurpriſed by people coming ; and it was 


agreed by all the Judges, that the ſtatute does not go about to a= N 


clare what ſhall be felony, but to take away clergy from that 
kind of felony, wiz. for breaking a houſe in the day-time, no- 


body being therein, and ſtealing goods above the value of five 
ſhillings, ſo that the felony is at common law ; and by the common 


law, breafing the. houſe and taking of goods and removing them 
from one place to another in the ſame houſe with an intent to ſteal them, 
is felony ; for by thus taking them he hath the poſſeſſion of them, 
and that is ſtealing and felony, Kely. Rep. 31. for otherwiſe, 
lays Sir Michael F ger, few perſons who are taken in the fact could 
be convicted of larceny, and this being ſo, the conſtruction of the 
ſtatute muſt be accommodated to the rules of the common law in 
like caſes. Foſt. C. L. 109. 
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1792. ſtatute 3 and 4 Will. & Mary, c. 9. f. 1. © all and 
every perſon or perſons that ſhall comfort, aid, abet, 


BASE. aſſiſt, counſel, hire, or command any perſon cr 
perſons to break any dwelling-houſe, ſhop or ware- 
© houſe thereunto belonging g, or therewith uſed, in 
- © theday-time, and feloniouſſy take away any money, 
goods or chattels of the value of five ſhillings or 
„ upwards therein being, although no perſon ſhall 
be within ſuch dwelling-houſe, | ſhop, or ware- 

* houſe, ſhall not have the benefit of clergy.” 
Tur Jury found all the priſoners guilty to the 
value of four fhillings and ſixpence, and they were 

ſentenced to be tranſported. for ſeven years. 


Cask. 242 The KING againſt Groncx Hy NDMARSH. 


On the trial AT the Admiralty Seffion held at the Old-Bailey 


of an indict- 
ment for on the 7th June 1792, George Hindmarſh was tried 


_— ad before Ms. Jusrick ASHHURST, . preſent Mr. 


. perſon BARON Hornau, S1R Jaws er &c. for 


charged to 
have been murder. 


killed, may THE indictment , conbiled of two counts. —TuE 
be collected 3 


from the cir- FIRST . CounT. ſtated. that George Hindmarſh, 


cumſtances, ( late of London, mariner, not. having the fear of 
if incapable _ 


of _ © God before his eyes, Ke. on the 28th October, 
| 4 . with force and arms, upon the high ſea, 


e no F ithin the Juriſdiction of the Admiralty of Eng- 
p Wir. about the dittance of one league 
* from Annamaboe, on the Coaſt of Africa, in o_ 
_ *© upon one Same! Burne Cowie, then. and there 


$6 being, Ke. &c. on board of a certain Joop 
Dale « calle 
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and called the Eolus, feloniouſly, wilfully, and of tits 1792. 
bet, « malice aforethought, did make an aſſault, and Pan 
\ Or « that the ſaid George Hindmarſh then and there, S. 
are- « &c. with a certain large piece of wood of the 
, in value of one penny, which he the ſaid George 
ney, _« Hindmarſh then and there had and held, him the 
'S or « ſaid Samuel Burne Cowie, in and upon the head, 
ſhall * &c. feloniouſly, wilfully, and of his malice 
are- * aforethought, did ſtrike and beat, giving him, 
* &c. by ſuch ſtriking and beating, &c. divers mortal 
the „ bruiſes and contuſions in and upon the head, &c. 
were of which ſaid mortal bruiſes and contuſions he the 
* ſaid Samuel Burne Cowie did inſtantly die; and fo 
the Jurors, &c. do ſay, that the ſaid George 
« Hindmarſh, him the ſaid Samuel Burne Cowie 
in manner and by the means aforeſaid, then and 
there, &c. feloniouſly, wilfully, and of malice 
« aforethought, did kill and murder, againſt the + 
peace, &c.”—THE Second Count charged, 
alley That the ſaid George Hindmarſh, - &c. in and 
tried 6 upon the ſaid Samuel Burne Cowie, feloniouſly, | 
Mr. © wilfully, and of. his malice aforethought, did 
c. for make another aſſault, and that the ſaid George . 
+ Hindmarſh then and there, &c. feloniouſly, 
ln ** wilfully, and of his malice aforethought, did 
marſh, caſt and throw the ſaid Samuel Burne Cowie from 
ear 0l and out of the ſaid floop called the Eolus, into 
tober, the high ſeas there, by means of which ſaid 
h {ca * caſting and throwing of him the ſaid Sammel 
b Eng: : Burns Cowie from and out of the faid floop into 
league the high ſeas aforeſaid, he the ſaid Samuel 
in aud Burne Cowte in and with the waters thereof, 
Juen upon the high ſeas aforeſaid, within, &c. Was 
Fo 5  luifocated and drowned of which ſaid ſuffocation, 
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and drowning he the ſaid Samuel Burne Corrie 
„ did then and there inſtantly die; and fo the 
** Jurors aforeſaid, &e. fay that the ſaid George 
„ Hindmarſh, him the ſaid Samuel Burne Cowie, in 
* manner and by the means aforeſaid, then and 
there, upon the high ſeas, &c. feloniouſſy, 
„ wilfully, and of his malice- aforethought, did 
kill and murder, againſt the peace, &c.” 
I appeared in evidence that Samuel Burne Cowie, 
the deceaſed, was commander of the Eolus, a ſmall 
veſſel, employed in the Slave Trade, and on board 
which Hindmarſh, the priſoner, and Andrew Spears, 


Giles Creed, and Henry Atkins, the witneſſes, were 


mariners; that the priſoner propoſed to Henry At- 


Lins to, kill the captain; that the witneſs, Spears, 


was alarmed in his fleep during the dead of the 
night, of the 28th October, 1791, by a violent 
noiſe; and on getting out of his hammock and 
going upon the deck, he obſerved the priſoner take 
the captain up and throw him overboard into the 
ſea, and that he was not feen or heard of afterwards: 
but that near the place, on the deck where the cap- 
tain was ſeen, Giles Creed, the other witneſs, found 
a billet of wood; and that the deck, and part of the 
priſoner's dreſs were ftained with blood. 

Mr. Gannow, Counſel for the priſoner, con— 
tended, that on this evidence the priſoner was en- 


- titled to be acquitted ; for it was not proved that 


the Captain was dead, and as there were many ſhips 
and veſſels near the place where the tranſaction was 
alleged to have taken place, the probability was 
that he was taken up by ſome of them, and Vas 
then alive. Ile cited the paſſage in 2 Hale, P. C 
290, where his Lordſhip ſays, J would never 1 

« vict 


CASES IN CROWN LAW. 
«« yi& any perſon of murder or manſlaughter, unleſs 
* the falt were proved to be done, or at leaſt the body 


« found dead,” and mentioned a remarkable caſe 
which had happened before Mx. JusrIcE GouLrD. 


The caſe was this. The mother and reputed father of 


a baſtard child were obſerved to take the child to 
the margin of the dock at Liverpool, and after 
ſtripping it, caſt it into the dock. The body of the 
infant was not afterwards ſeen ; and as the tide of 
the ſea flowed and reflowed into and out of the 
dock, the learned Judge who tried the father and 
mother for the murder of their child, obſerved, that 


it was poſſible that the tide might have carried out, 


the living infant; and on this ground the Jury, by 
his direction, acquitted the priſoners. 

Tux Court, which conſiſted of SR James Man- 
RIOT, Judge of the Admiralty, Mr. Jusrick Asn- 
nunsr, Mr. Barton Horna, and ſeveral Doctors 
of Civil Law, admitted the general rule of law. 

Mn. JusrIcE ASHHURST, who tried the priſoner, 
left it to the Jury upon the evidence to ſay, whether 
the deceaſed was not killed before his bony was caſt 
into the ſea. 

Taz Jury found the priſoner Guilty, declaring 
that they were of opinion that the deceaſed was killed 
by a beating before he was caſt into the ſea. 

Tue Courr paſſed ſentence of death, purſuant to 
the ſtatute 25 Geo. 2. c. 37. but ordered execution 
to be reſpited ; and the caſe was mentioned to all 
the Judges at Serjeants Inn-Hall, on the firſt day of 
the enſuing Term, and they unanimouſly approved 
of the conviction. | 
Tux priſoner was executed at Execution Dock. 
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Cay 243 · The K1NG againſt ED wan D OwEx. 


Money fe + wi Ar the Old-Bailey in July Seſfien 1792, Edvard 


taine 24 Owen was tried before Mr. Jusricz BULLER, pre- 


"1a ſent MR. JusTice W1r80N,. on an indictment which 


| . ring- | charged, that he, together with one John James, 
ropping, 


although it on the 28th June, in the 32d year of George the 


is ſo ob- Third, one hundred and five pieces of gold coin 
tained in the X 
dwelling-houſe ** called guineas, of the value of 1100. 5s. of the 


of another, «c . | ö . 
5; not a capi- Proper monies of John Pratt, John Watts, and 


tal offence *©* Matthew Lowdoun, in the dwelling-houſe of 


within the 


Wee * Patrick Brady, then and bags feloniouſly did 
12Ann,c.7. ©* ſteal, take and carry away.” There was a ſecond 
See Rex v. ans, laying it to be the property of Thomas Hol- 
date, p. 62, and; and a third, laying it to be the property of 
Caſe 240. James Foreman; both of them alſo charging the 
larceny to have been committed in the dwelling- 

houſe of Patrick Brady. 
James Foreman, a ſervant to Meſſrs. Pratt, Watts 
and Lowdoun, manufacturers at Southend in Hſſer, 
came from thence to London on the 28th June 1792, 
and went to the counting-houſe of Mr. Watts, at 
Iatoorth-ſtairs, where he received one hundred and 
five guineas on his maſter's account, for the purpoſe 
of taking them to Southend to pay the workmen's 
wages. Walking up Holborn in his way to Grays 
| Inn- lane, where he was ordered to call on ſome oth 
buſineſs, hc met with the priſoner Owen near Midule- 
Row, aud entered into a converſation with him, 
reſpecting the curioſities of London. The priſoner 
ſoon afterwards ſtooped down, and picked up 4 
PU RSE; and! in order to examine and dix ide its con- 
5 tents, 
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tents, he and Foreman went together to the Caſtle 


Inn, on the north ſide of Holborn. Almoſt imme- 
diately on their entering the houſe, they were joined 
by John James, to whom Owen communicated the 
good fortune they had met with, and produced the 
purſe. James opened it, and turned out a bill of 
parcels, and a receipt for a diamond croſs, value 
230 guineas, and a ſmall, elegant fiſh-ſkin box, con- 
taining the ſuppoſed jewel. James, after admiring 
the brilliancy of the diamonds, and ſeeming to envy 
the good fortune of the finders, addreſſed himſelf to 
Foreman, ſaying, that as he was preſent when it was 
found, he was legally intitled to half its value, and 
offered him one hundred guineas for his ſhare, which 
he ſaid he would immediately fetch. Having been a 
ſhort time abſent, he returned, and lamenting ex- 
tremely that he had not been able to get the money, 
aſked Foreman if he thought that he could raiſe it, 


promiſing that if he could, he would return him the 


190 guineas, and another hundred to it. Foreman, 


tempted by the hope of getting 100 guineas, imme- 


diately drew his maſter's money from his pocket, and 
depoſited 100 guineas on the table. James imme- 
diately took yp the money, and, telling Foreman 
that his name was Brownſell, a wholeſale dealer on 
Holboru-hill, and that if he would meet him there 
between fix and ſeven o'clock in the evening, he 
fiould have the whole money, to which Foreman. 
agreed, went away. Foreman went to the houſe of 
the tradeſman to which James had given him di- 
rection, and there diſcovered the deception. Fore- 
man, alarmed at the idea of loſing his money, 
vent to ſeveral places which James had mentioned 


during their converſation, in hope of finding him, 
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4792. but without effect; FO on returning to the Cyſt 


Owen's 


Cas. 


(1) Ante, 
p. 642, 
Caſe 240. 


inn, he fortunately met with Owen, who carried him 


to a houſe in \Old-/treet, where he. again met with 


James. At this houſe ſome of the officers of the 
.Public-office in Bow:/treet happened accidentally to 


be on the watch for ſome. other offenders; and, on 
Foreman exclaiming that he had been robbed, Ouen 


was ſeized, but James made his eſcape. ,.Qn ſearch- 
ing him, 98 guineas were found. Foreman ad- 


mitted that the money was the property of his 
maſter, and that he had aſſented to James s taking it 


away, in expectation of receiving it back, and 100 

guineas to it, at the time and place appointed. The 

ſuppoſed diamond . croſs, which had been left in 

Loreman's hands as a ſecurity, for the money he had 

advanced, was proved. to be worth no more than 
half-a-guinea. 


Tut Jury found the priſoner Guilty; but the 
judgment was reſpited, and the caſe reſeryed for the 
opinion of THE TWELVE JUDGES, on a queſtion, 
Whether, as this was a taking from he per/on of 


Loreman, though in the dwelling-houſe of Brad), 


the priſoner was ouſted of his clergy under the 
ſtatute of the 12 Ann, c. 7. 
Mn. JusTIcE ASHHuURsT, in February Seſſion 


1793, faid that the J udges were of opinion, that the 


priſoner was not, under the circumſtances of this 
caſe, deprived of his clergy, by the 12 Ann, c. 7, 


and that this opinion was founded on the, authority 
of the caſe of Rex. v. Campbell, in January Seſſion 
1792 (1). 
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1799. 


The KivG againſt Isaac Moor. CasE 244 
Ar the Old Bailey | in September Seffion 1799, If a Letter- 


carrier ſe- 
Iſaac Moore was tried before MR. Baron HoTHAM, crete two 


preſent Mr. JusTIc®y GovuLD, upon an indictment letters ſent 


by the poſt 
which ſtated that he Jfaac Moore, on the 23d June on 2 


in the 32d year of GEORGE THE THIRD, was 282 _—_ 
© Letter-carrier employed in carrying letters and taining half 


packets from the General Poſt-oftice, 8 to a cer- Ba —.— | 


« tain ſtreet called Charlton-ſtreet in Mary-le-bone, it is a capital 
* AND THAT on the 23d June aforeſaid, at and in 3 the 
* the ſaid General Poſt- office, #vo certain letters 8 * Fat 
then lately before ſent by Milliam Collier by the and = may 
** poſt from Siſſoa in the county of Bedford, and di- 33 
* rected © To Charles Quin of Charlton ſtreet in the having the 
« parith of Aary-le-bone in the county of Middle- cd ne te 
* /er,” then containing therein a certain Bank-note, ing the ſaid 
marked No. 1967, "Rated London, 9th February _ OE 
1792, ſigned and ſubſcribed by Giles Collins for the ſaid 


letters, &c.“ 
'* promiſing to pay to one Abraham Newland or 
'* bearer, on demand the ſum of F. 10. TuE TENOR 
of which, &c. Which ſaid two letters had come to 
the hands and poſſeſſion of the ſaid Iſaac Moore, 
then and there being a Letter- carrier ſo employed 
as aforeſaid, to be by him the ſaid Iſaac Moore, as 
* ſuch Letter- carrier, delivered, &c. and that he 
© being, &c. and having the ſaid two letters con- 
* taining the ſaid Bank-note in his hands and poſ- 
* ſeſſion, feloniwuſly did ſecrete the ſaid letters then 
and there containing the ſaid Bank-note, &c.“ 
4 Second count laid it to be the property of Charles 


Quin. 
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Quin. A third and fourth count called them“ two 
« certain packets,” laying them reſpectively to be 
the property, 1ſt, of JVilliam Collier; 2dly, of 
Charles Quin. There were four other counts, al- 
leging, in the ſingular number, a certain letter,” 
* a certain packet, the property of William Collier 
and Charles Quin reſpe&ively.” 

Tux Evipence. The proſecutor William Collier 
reſided at Pullock's Hill in Bedfordſhire ; the neareſt 
poſt town to which is Sil/oa. On the 21ſt June 1792 
he incloſed, among others, one half of the Bank- 
note ſtated in the indictment, in a letter directed 
* To Charles Quin, No. 19, Charlton-ſtreet, Mary: 
„fe- bone, and put the letter into the & bag. 
On the ſucceeding day, vis. the 22d June 1792, he 
ſent the other half of the ſaid Bank- note, in a letter 
directed to the ſame perſon, by the ſame conveyance. 


It was proved by the Poſt-maſter of Silſoa, that the 


Silſoa bag was regularly made up on the 21ſt and 
22d of June, and conveyed, in the uſual courſe, 
from thence to Luton, and fo on through St. 41bar's 
to the General Poſt- office in London, where they re- 
ſpectively arrived on the 22d and 23d June; and 
that on thoſe days the letters directed for Charltoi- 
Street, Mary-le-bone, were delivered to the priſon 


as the Letter-carrier of that didrict; but no fucl 


letters ever reached Mr. Quin's hands. The Bank- 
note, in two halves joined, was found in the poſſefſion 
of the priſoner on the 23d June, at half paſt ninc 
o'clock in the evening. | 

Tax ſtatute 7 Geo. 3. c. 50. ſ. 1. after recitin! 


that it is of the utmoſt importance to the trad: 


and commerce of theſe kingdoms, that all letters 
packets, _ank-notes bills of exchange, and otic 


| things 


wo 


be 
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things, may be ſent and conveyed by the oth with 
the greateſt ſafety and ſecurity, ENACTS, 855 that if 


of any deputy, .clerk, agent, letter-carrier, .poit-boy, 
al- Hor rider, or any other officer or perſon whatſoever, 
er,” employed in receiving, ſtamping, ſorting, charging, 
lier carrying, conveying or delivering letters or packets, 
dor in any other buſineſs relating to THE PosT- 
lier * OFFICE, 'thall ſecrete, embezzle or deſtroy any 
areſt letter or letters, packet or packets, bag or mail of 
1792 letters, which he, the or they thall be reſpectively 
ank- * intruſted with, or which ſhall have come to his, 
Aled her or their hands or poſſeſſion, containing any 
ſary- BHanſe- note, Bank-poſt-bill, bill of exchange, &c. 
bag. * every ſuch offender ſhall ſuffer death' without 
2, he benefit of clergy.” 
letter Mn. KNOWIVS , fonithe priſoner, ſubmitted to the 
ance, Court, that the preſent caſe was not within the ex- 
at the preſſion of the ſtatute, inaſmuch as it was confined 
t and throughout to the concealing or embezzling of any 
ourſe, letter or letters containing any Bank-note, and that 
[lban's here there was no letter: that did contain. a Bank- 
ey re- note. | 
- and Mn. BARON Hornau interpoſed, Fs obſerved | 
ax{ton- that both Mn. Jusricz GovLD and himſelf were of 
rifon opinion that this was a caſe of the firſt impreſlion, 
o ſuch and therefore ought to be reſerved for the conſidera- 
Bank tion of the Judges. 85 
leſſion Mx. FIELD INC therefore, on the part of the 
ſt nine Crown, forbore to reply ; and 
Tut Jury found the priſoner guilty ; and the 
eciting caſe was reſerved accordin gly. 
e trade Lok D LoveBORO Ven, in the W Selen 
letter. ny. delivered the opinion of the Judges. On 
4 othe! ot 0 -: 4 „ 
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the trial of this indiftment a doubt aroſe, Whether, | 
on the facts difeloſed by the witneſſes, the priſoner at 
the bar has committed an offence within the terms 


and meaning of the ſtatute 7 Geo. 3. c. 50. It ap- 
peared in evidence, that the Bank-note had been cut 
into two parts; that one part of it was incloſed in 
a letter ſent one day; that the other part of it was 
incloſed in another letter, and ſent the next poſt- 
day ; and that the two letters, each containing a 
part of this Bank-note, were ſecreted by the priſoner. 
It was contended by the Counſel for the priſoner, 
that as theſe two ſeveral parts of the Bank-note were 
contained in different letters, and the letters ſecreted 
at two ſeveral and diſtinct periods of time, each 
ſecretion muſt be taken to be a ſeparate and diſtinct 
act, neither of them amounting to the offence de- 
ſeribed in the ſtatute, inaſmuch as the priſoner had 
not at any one time ſecreted any letter or letters 
containing a Banſ-yote. 

Bur ALL THE Jupers, who were prefent when 
the caſe was mentioned, are of opinion that the 
oftence, as ſtated in the indictment and proved by 
the evidence, falls, both in form and ſubſtance, 


directly within the meaning of the firſt ſection of the 


ſtatute, which has put perions thus entruſted witl! 
letters under a ſpecifie and peculiar law. The charge 
is not the ci g of the letter, but the jecreting 0 
the note contained in the letters during their tran: 


fitory ſtate by the public conveyance or. the King 
dom. Now the words of the ſtatute ſeem t! 


have been choſen with great caution aud witdom: 
tor they include perſons of every deſcriptio 
of every oflice, aud. in every capacity that mag 
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by any poſlibility be employed in or about the 


buſineſs of the poſt-offices : ©* deputy, clerk, agent, 


< letter-carrier, poſt-boy, or any other officer or per- 


ſon whatſoever, employed 1 in receiving, ſtamping, 
** ſorting, charging, carrying, conveying or de- 
+ livering letters or packets containing any Bank- 


note, &c.” with a great number of other deſerip- 


tions neceſſary in the Act, ſpecifying the crime that 
a perſon thall be guilty of. From the evidence 
given in this caſe it is clear that the priſoner ſeereted 
the letters in which this note was contained; which 
letters came into his cuſtody as a letter- carrier; that 
is, he ſecreted two letters, in which two letters two 
parts of a Bank-note were contained, and ſo ſecreted 


letters containing a Bark-note. "This therefore is 


the offence charged in the indictment, and expreſſed 
by the particular words of the ſtatute. For the two 


without having reference to this identical caſe. All 


molt clearly of opinion that the priſoner is rightly 
convicted, and ought to receive ſentence ac- 
cordingly; | | 

Ap, at the cloſe of the Seſſion, the pr ner re- 
ceived lentence of death. 


parts of the note cannot poſſibly be added together 


the Judges that were preſent, are, for theſe reaſons, 
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1792. 
Cat 248. The KINO againſt J. Bax TER. 
* Bench Michaelmas Ter erm 1792. 
An indiQ- Tu E et was indicted and convicted on the 
cx for ſtatute 22 Geo. 3. c. 38. 

' eanor VE : a | 
— the 22 The ſtatute, after reciting _ mo Pn of 
ns 3- 4 vir eceivine ſtol oods had become 1 
— 18 buying and receiving ſtolen goo 
ceiver of 


great evil by reaſon of the difficulty of diſcovering 
N the perſons guilty of the ſame, and of the in. 
that the prin- ſufficiency of the laws for the puniſhment of ſuch 
hn 15 offenders in certain caſes, EXACTs, that in all caſe 
— „ whatſoever, where any goods or chattels (except 
lead, iron, copper, braſs, bell-metal and folder) 

*© ſhall have been feloniouſly taken or ſtolen, whether 

the offence of the perſon ſo taking or ſtealng the 

e fame ſhall amount to grand larceny or ſome 
greater offence, or to petit larceny only (except 

7 where the perſon actually committing the felony 

«© ſhall have been already convicted of grand lar 

ceny or of ſome greater offence) every perſon ”_ 

© ſhall buy or receive any ſuch goods and chattels, 


Or {tolen. | 
* knowing the ſame to have been ſo taken or ſtol 


„ thall be held and deemed guilty of, and may be 
** proſecuted for, A MISDEMEANOR, and fhall he 

** puniſhed by fine, impriſonment, or whipping, ® 
the Court ſhall think fit to inflict, although the 
principal felon be not before convicted of che ſaid 
6 felony, and whether he is amenable to juſtice di 
© not . and in caſes where the felony actually com 
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5 mitted mall amount to grand larceny, or to ſom 
cc greatel 
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greater offence, and where the perſon or perſons: 


actually committing ſuch felony thall not be be- 
fore convicted, ſuch offender. or offenders ſhall be 
« exempted from being puniſhed as acceffary or ac- 
« cefſaries, if ſuch principal felon or felons jhall be 
* afterward convicted.” . 

Taz indictment conſiſted of two counts. The 
firſt count ſtated, that goods of the value of five 
ſhillings were feloniouſly ſtolen by ſome perſon or 
perſons unknown, and that the defendant afterwards 
unlawfully received them, knowing them to have 
been ſtolen. The {ſecond count alleged the goods 
to be of the value of /zz-pence. | 

A motion was made to arreſt the judgment, on 
the ground that the indictment was defective, inaſ- 
much as 1t had not ſtated negatively that the perſon 
or perſons who had ſtolen the goods had not been 
convicted; and it was argued by MR. SERJEANT: 
LawrENCE and Mu. Law in the preceding Eaſter 
Term; but the Court took time to conſider of it: 
and now the opinion of the Court was delivered by 

MX. Jusrick BuLLEr. After the argument we 
vithed to conſult the reſt of the Judges upon this: 


ſubject, not ſo much on any doubt we entertained. 


outelves, as, becauſe it was a point likely to ariſe on 
the circuits; and accordingly we have conſulted ALL. 
Hit JUuDpGts OF ENGLAND, who are unanimouſly of 
opinion that there is no foundation for the ob- 


lection as applied to either of the counts. As to the 


ſecond count, the exception in the ſtatute, as to per- 
lons convicted, only mentions the inſtance of per- 
bons convicted of grand larceny or of ſome greater 


fence, which does not apply to the caſe of petty 


Wrceny, The firſt count has alſo been conſidered, 
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1370. 
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CASES IN "CROWN LAW. 


and on two grounds we think it may be ſupported, 


this indictment is drawn, 


Firſt, on account of the particular manner in which 
which alleges that the 


goods were ſtolen by ſome perſon or perſons unknown : 
this we think is equivalent to ſaying that thoſe per- 
ſons had not been convicted. But the other ground 
ou which we are of opinion that this count is good, 
„that it is not neceſſary in ſuch an indiétment 
n the receiver to aver that the principal has 


not been before convicted. 


If it were, it would he 


merely ſtating a negative aver ment, which need not 


be proved by the proſecutor. 


Such a fact is matter 


of evidence to be proved by the defendant, and 
which, when proved by him, would entitle him to an 
acquittal. This opinion is warranted by the cafe of 


that was an indictment on the 


ſtatute 5 Ann, c. 31. ſ. 5 & 6. and the objection was, 
that the proſecutor had not averred that the prin- 
cipal could be taken ; but the Court held that that 
averment was not neceſſary ; and the principle of it 


is to be found in an older authority, 
alſo in 2 Hawk. P. C. bk. 2 


1 Sid. 303. and 
e 3. 1: 112. 


here. 


it is ſtated, that if there be any deſcription in the 
negative, the affirmative of which would be an excule 
for the defendant, the proof of it lies on him, and it 


need not be ſtated in the indictment. 


AND en was paſſed on the defendant ac. 
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1793. 
The RING egainjt REMNANT. Cas 346. 


King's Bench Hila- Y Term 1793. 


2. C. 21. enacts, that if any A commitment 


4 perſon or perſons mall, with any offenſive weapon en the? 


Geo. 2. c. 21. 
or inſtrument, unlawfully and maliciouſly affault, charging 


the de- 
or ſhall by menaces, or in or by any forcible or e 


| | fendant with 
violent manner, demand any money, goods or-“ faxce and 


5”; | made an 
chattels, of or from any other perſon or perſons, afoul 1 


with a felonious intent to rob or commit robbery th intent 


eloniouſly to 

upon ſuch perſon or perſons, all and every ſuch',,1 2 and 
90 ſl; | ane 2 1 = x. carry away 

perfon or r ſo offending 1hall be adjudged . 
guilty of felony.“ 8 25 the jaid 4 
Tye defendant had been committed for that © 5 1 


with force and arms he made an aſſault on fendant in- 


; ; ; titled to be 
the proſecutor, with intent: feloniouſly to ſteal, eras iy : 
take and carry away from the. perſon of the 

a aid, . | 


IT was moved that he might be admitted to bail, | 


as the commitment did not 8 any offence within 


the above ſtatute ; for he is neither charged with 

having made an affault with an offenſive weapon, or 

with having by menaces, or in a violent manner de- 

manded money, goods or chattels of the proſecutor; 

and alſo becauſe the latter part of the commitment 

did not char ge the defendant with a felonious intent 

to rob, but merely with a felonious intent to /teal, a 

fuke and carry away, Sec.“ and the caſe of The King 

r. Judd (1) was cited. tr Ange, 
Tux Covurry at firſt were inclined not to bail the P. 544 

dekendant, ſaying that q commitment need not be 9 
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1793. drawn with the ſame pr eciſion as an inditment. But 

on the next day they ordered the defendant to be 
REemnanT's 

Cask. bailed. 


Cas E 247. The KING again/t Jon x Marurws. 
King's Bench Hilary Term 1793. 


An indidt- "© HIS was a motion to arreſt the judgment on an 


ment for an 


aſſault, de- indictment for an aſſault, which ſtated ** that John 
Mathers, late of JVoolhampton, in the county 


ſcribing the 


* late of 4, © of Ber ks, with force and arms, at the pariſh afore- 


in the count 
of B. * e | ** ſaid, in the county aforeſaid, made an aſſault on 


out ſtating . Thomas Milliums, &c.“ and concluded“ againſt 
that A was a 


pariſh, is bad, the form of the ſtatute in ſuch caſe 3 and 
although the rovided, ” 
offence i is laid P 


to have been committed “ at the pariſh aforeſaid.” S. P. Vale vv. Frelon, 
J Roll. Rep. 21. S. P. Spencer v. Savage, 1 Roll. Rep. 27. 


Tus firſt objection was, that as it only ſtated the 
defendant to be “ late of Moolhampton, not de- 
ſcribing it as 4 pariſh, and referred, in ſtating the 
aſſault, to the pariſh aforeſaid,” when no parith 
had before been expreſsly mentioned, it did not ap- 
pear in what place the offence had been committed, 
and that therefore the indictment was without a 
proper venue; and the caſes of Rev v. Shaw (1) and 


194- 
2) 1 Roll. 
* e Sir 17, Rolle (2) were cited. 


(1) Latch. 


** pariſh aforeſaid,” Joolhampton mult, by neceſſary 
inference, be taken to be a parith. 


Ox the other ſide it was argued, that as no other 
place than JVo oothampton was mentioned, and the 
offence was alleged to have been committed “at the 
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Bor THE Court was of opinion, that the ob- 1793. 


jection was fatal; for that nothing could be in- FIT, 
| MaTrews? 


tended concerning. F/oothampton, | becauſe there was Casz. 
no occaſion at the trial to prove what place it 
was; that ſome certain venue ought to appear on 
the face of the record; but that the offence was 
was laid © at the pariſh aforeſaid,” and no parith- 
was before mentioned. . WE 
Axp on this objection the judgment was ar- 
reſted. | Fs 
A SECOND OBJECTION was taken, that the in- An indict- 


. 5 . 2 «c I ment for an 
(1etment was bad becauſe it concluded againſt offence. at 
* the form of the ſtatute” whereas an aflault was common law 


| is not bad 
an offence at common law only. for conclud- 


But ru Cour faid there was clearly no founda- -, EE 
, 4 a Fe 5 | the form o 
tion for this objection, for that it had been frequently . Haute; 


over-ruled, and determined that the words agdinſt the . re _ 

* form of the ſtatute” might be rejected as ſurpluſage. be rejected as 
| furpluſage. 

S. P. Rex v. Bathurſt, Say. Rep. 225. 4 Hawk. P. C. ch. 25. f. Go Va 

Talbot, 5 Mod. 307. Rex. v. Smith, Doug]. 445. | 


The KING againſt De VEAux and Others, Cave 248. 


A | The ſtatute 
T the Seſſion at Hicks's Hall 1792, De Veauy 21 Hen. 8. 


A . 5 o . C, 1 i which 
and others were convicted of obtaining certain dra- reſtoresgoods 


pery goods by falſe pretences from John Patrick, à to a proſeau- 


: * tor on con- 
lnen-draper in Mary-le-bone-ſftreet, near Golden- viction of the 


ſnare. The goods, after they had been thus frau- Peron =" 


| took them 
dulently obtained by De Veauæ and the other de- away, ex- 
R 2 33 3 t tends only to 
wudants, were immediately pawne y them, at à Flonious, 
lükerent times, at the ſhop of /illiam Parker, a end not to 2 
| fraudulent 
| pavwn- taking, 
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1792. bee; in Princes: feet but it did not appear, 


Ds VEAUx's 
Cask. 


* 


2 Bulſt. 310. 
Co. Eliz. 661. 
Kely. 48. 

5 Co. 110. 


from the manner in which they were pawned, that 
Parker had any reaſon to ſuſpect that they had 
been dithoneſtly obtained; and both himſelf and 
his ſhopman attended the tr Sl at Hichs s Hall, gave 
evidence on the part of the Crown, and produced 
the goods which had been thus obtained from Patric; 
and pawned with him by the ſaid De Vauz. On 
the Jury-finding the defendants guilty, Patrick took 
poſſeſſion of the goods produced by Parker, and 
carried them home : But Parker having Wes ad. 


viſed that he had no right ſo to do, inſiſted on hav- | 


ing them returned ; and Patrick refuſing to reſtore 
them, Parker brought an action ot trocer againſt hin 
for them in the Court of King's Bench, and, on a 
trial before Lorp KN VON, at the Sittings after 
Hiary Term 1793, obtained a verdict. 

Taz Counſel for Patrick, in Eaſter Term 1793. 
moved the Court that a non-ſuit might be entered 
on the ground that the law in this caſe was, preciſely 
the 3 as if the goods had been taken from Patrick 
feloniouſly ; and that De Ic having obtained 


them fraudulently from him, he could not give 2 


legal title to them to Parker, although Parker was 
totally ignorant of the frand. | 
Bur Tax Cour faid, that this caſe was dif: 
tinguiſhable from the caſe where the goods had 
been obtained by felony ; for that the ſtatute 
21 Hen. 8. c. 11. enacted, ** that if any felon do 
rob or take away any money, goods, or chatte!s 
+ from any ſubject, from their perſon or otherwile, 
and be found guilty thereof, or otherwiſe attainted 
„by reaſon of evidence given by the party 6 
«« robbed or owner of the ſaid money, goods, or 
a „ chat- 
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CASES IN CROWN LAW. 


„ that then the party fo robbed, or owner, ſhall 
« be reſtored to his faid money, goods, and chat- 
« tels,” and that this ſtatute relates to goods felo- 
nioufly obtained, not to goods obtained by fraud 
only. And the rule prayed to enter a non-ſuit was 
accordingly refuſed (a). * 
| | The 


* — 


** ä 


(a) On the 29th June 1787, eighteen ſheep were ſtolen from 
the grounds of Mr. Horæuood, a farmer and grazier in Nerthamp- 


terſhire, and on the 6th July following, Mr. Szitb, a farmer and 
grazier in Middleſex, bought the ſame ſheep of a regular ſaleſman 
at a fair price in Smithfield market. On the 17th day of the ſame 


month, which was the commiſſion day of the Summer Aſſizes at 


Northampton, one Bateman was apprehended as the perſon who had 
ttolen the ſheep, and Mr. Horwood, who was bound over to pro- 


ſecute him at the next aſſizes, gave notice on the ſame day to Mr. 


Sn;1h that the ſheep had been ſtolen from him, and defired they 


might be reſtored to him, but which Mr. Smith refuſed to do: 


Bateman was diſcharged from gaol by proclamation for want of pro- 
ſecution. In the month of November following Mr. Smith ſold the 
ſheep at the then market price. In the month of February 1788, 
Bateman was again apprehended for the ſame offence ; indicted at 
the enſuing Lent Aſſizes for the county of Nerthampron, and on the 
Proſecution and evidence of Mr. Horarood, convicted of the ſheep- 
dealing and afterwards hanged. Mr. Horarced afterwards gave 
tice to Mr. Smith of Bateman's having been convicted and exe- 
cuted for ſtealing the eighteen ſheep which he had bonght on the 
och july 1787, in Smithfield-market, and again demanded that they 
might be reſtored, but which Mr. Smith again refuſed to do, or 
to pay the value of them, and Mr. Herzveod brought an action of 
TROYER to recover the ſame, when a verdict was found for the 
Plaintiff, ſubject to the opinion of the Court of King's Bench, 
whether he was, under the above circumſtances, intitled to recover : 
And THe CourT were of opinion, that he was not; for that “ to 
„maintain this action, the defendant ſhould have been in poſſei- 
hon of the ſheep when the attainder happened. The ſtatute 21 

| Hen. 
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668  ' CASES IN CROWN LAW. 


1793. 
Cas 249. The KING againſt Joun Sufrh Bux EL. 


1 Ar the Old Bailey in June Seſſion 1793, John 


ment on the Smith Burnel was tried before MR. JusTICE Bulls, 


ſtatute 3 & 4 | | | | 
Will. and preſent MR. JosrICE WIISsox, upon the ſtatute 
= * b. 8 & 4 Will. and Mary, c. 9. f. 5. which enacts, 
bing lodgings, ſtating that the goods ſtolen were „ in a certain lodging-room 
4 in the dwelling-houſe of the ſaid 4. B. there ſituate, let by contract by the 
« ſaid A. B. to the ſaid C. D. and to be uſed by the ſaid C. D. with the lodg- 
«<< ings aforeſaid,” without ſtating that zhe goods were then let to C. D. viz. there 


& ſituate, then let by contract by the ſaid A. B. to the ſaid C. D. &c.” is good. 


———_ 


— — 


Hen. 8. c. 11. had directed that in certain circumſtances there 
ſhall be a reſtitution of the goods. But during the interval be- 
tween the felony and the conviction, the property remains i dubio, 
liable to be defeated by the attainder ; now during that time the 
defendant purchaſed the goods in queſtion for a valuable con- 
ſideration. If in this caſe the goods had remained in the defen- 
dant's poſſeſſion at the time of the attainder, that would have 
altered the caſe ; but he had the good fortune to get rid of them 
before that time, and another perſon was then ſubſtituted in his 
room. The plaintiff has a right to the reſtitution of the goods in 

| ſpecie, and perhaps would be intitled to recover damages in 
TROVER againſt any perſon who is fixed with the goods after con- 
viction and refuſes to reſtore or deliver them; for then the goods 
are converted to the prejudice of the owner. The notice that was 
given in this caſe does not alter the law; for the plaintiff could 
not demand the ſheep from the defendant merely becauſe they had 
been ſtolen from him; for it was not then certain that the felony 
would be followed by a conviction of the offender. The plaintiff- 
property in the ſheep did not begin till after the conviction of the 
felon, and before that time the property had been altered by ſale 
in market overt : And if this action could be maintained, it would 
defeat the object of the Act of Parliament; for if perſons in whoſe 
poſſeſſion goods which had been ſtolen came fairly, and for a valu- 
able conſideration, were compellable to deliver them up before 2 
conviction of the felon, it would take away the incitement to the 
proſecutor to convict the felon, | 
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CASES IN CROWN LAW. 


« that if any perſon or perſons ſhall take away, with 


an intent to ſteal, embezzle, or purloin, any chat- pn 


© tel, bedding, or furniture, which by contract or 
« agreement he or they are to uſe, or ſhall be let 
to him or them to uſe, in or with ſuch lodging, 
ſuch taking, embezzling or purloining, ſhall be 
** to all intents and purpoſes taken, reputed, and 
* achudged to be larceny and felony.” 

THE InDicTMENT ſtated “ that John Smith 
* Burnet, late of the pariſh of St. James, in the 
Liberty of Weſtminſter, in the County of Middle- 
* ſer, labourer, on the 24th day of March, in the 
* thirty-third year of the reign: of GEORGE THE 
„Turnp, with force and arms at the pariſh afore- 
* ſaid, in the county aforeſaid, two feather beds 
of the value of four pounds of the goods and 
chattels of Thomas Neale (the ſame goods and 
chattels being in a certain lodging- room in the 
„ dweling-houſe of the faid Thomas Neale there 
* fituate, let by contract by the ſaid Thomas Neale 


«6 


«Cc 


to the ſaid John Smith Burnel, and to be uſed 


by the faid John Smith Burnel, with the lodging 
* aforeſaid) then and there being found, feloniouſly 
* did ſteal, take, and carry away, againſt the 
form of the ſtatute in that caſe made and pro- 

* vided, and againſt the peace of our faid Lord the 
King. his crown and dignity.” 

Tux io ury found the priſoner guilty. . 

Mr. GARDINER, Counſel for the priſoner, moved in 
arreſt of judgment that it did not appear upon the 
iace of the indictment that the contract was in 
xiſtence at the time the theft was committed. The 
indictment only ſtates that the goods ſtolen were in 
a lodging-room | in the dwelling-houſe of Neale, 
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BurRNEL's 
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CASES IN CROWN LAW. 


THERE ſituate, let by contract by Neale to Burne! 
and to be uſed by Burnel with the lodging; but it 
does not ſtate that the goods were THEN let to the 
priſoner : the word “ then” ought to have been 
inſerted between the words * ſituate” and ** let;” 


for as the indictment now ſtands, it does not appear 
that the contract was not at an end at the time the 
theft was committed; and if the contract was at 
an end, the priſoner ought to have been charged 
with ſimple grand larceny at the common law, and 


not upon the ſtatute. There is no averment in any 


part of the record by which the want of the word 


* then” can be ſupplied, or from which the exiſt- 


ence of the contract at the time can be legally in- 
tended : The words “ then and there being found,” 
which are inſerted after the words lodging atore- 
ſaid,” cannot be applied to remedy this defect, for 
they only relate to the time and place when and 
where the thefe was committed, and do not, in any 
poſſible mode of conſtruction, connect the time of 
its being committed with the duration of the con- 
tract, which might have been at an end, or might 
not have commenced at the time when the 
goods were taken away: and in either of thele 


caſes, no judgment ought to be given on this in- 


dictment. Staundford, Hale, Hawkins, and all the 


writers upon Crown Law, lay it down as a ſettled 


ang eſtabliſhed principle, that in an indictment 
nothing material can be ſupplied by implication and 


intendment, and this omillion is not mere matter of 
form, but is an omiſſion in ſubſtance ; for unless 


the contract exiſted at the time the goods were pu 


loined, the priſoner has not offended againſt this 


ſtatute, and whatever forms an eſſential part of the 
2 | deſerip- 
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' CASES IN CROWN LAW. 


deſcription of an offence muſt be averred* in the in- 


dictment. —Every allegation in this indictment may 


be true, and yet the priſoner be innocent of Wie 
charge intended to be contained in it. 


Tar Court thought that this was a point which 


deſerved conideration, and reſerved the caſe for the 


opinion of THE TWELVE JuDGrs. * 

Ix the December Seſſion following, the priſoner 
being brought to the bar, Mr. JusTict ASHHuURST 
delivered the opinion of the Judges to the following 
effect: The Judges are of opinion, that there is no 
weight at all in the objection. The ſubſtance of the 
objection is, that the words *< let by contract,“ as 
they ſtand in this indictment, refer only to the 


dwelling-houſe in which the proſecutor lived, and 


not to the lodging- room therein which he let to the 
priſoner. _ 
objection, that the form in which this indictment is 
drawn is that it has been invariably uſed ever 
fnce the ſtatute of 3 & 4 Will. and Mary was made. 
When law pioce:dings were in the Latin tongue, 
the place loc in the plural number might ſtand 
both for the houte and the lodging. 
much cafier anſwer to be given to it, 
every common reader 


But there is a 
which is, that 
would naturally underſtand 


the words “ let by contract” to apply to the lodging- _ 


loom, and not to the dwelling-houſe. 


In the 
if the words. “ in the dw clling- 
the ſaid Thomas Neale” be put in a 


li! ch ſtops 28 are moſt appoſite and ſenfible. 
prelent indiétment, 
houſe orf 


parentheſis, 


and then it 
would 


% 1 p 


It might be 'a ſufficient anſwer to this 


Pleadings, 
hen put upon record, are without any punctuation, 
ind Courts in reading them are bound to introduce 


| no chefm at all will remain between 
. . 5 
what goes before and follows after, 
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672 CASES IN CROWN - LAW. 


1793. would read thus, the ſame goods and chattel 40 
err being in a certain lodging:room (in the dwelling. BY « 
Casz. hhouſe of the ſaid Thomas Neale) there ſituate, let 
0 by contract by the ſaid Thomas Neale to the ſaid c 
' *. John Smith Burnel, and to be uſed by the faid 
John Smith Burnel with the lodging aforeſaid.” | 
f | | He, 
By this means the clear and natural import of the day 
words are aſcertained. The J udges therefore are of 5 
opinion, that there is no weight in the objection, why 
the 
and that this conviction is legal. Lin 
Ix January Seſſion 1794, the priſoner was put to | elf 
the bar, fined one ſhilling, and diſcharged. TR 
| feite 
ing, 
the 
Car 250» The KING againſt JEREMIAH READING. 8 
acce 
An indict- Ar the Old-Bailey in September Seſſion 1793. Wl of « 
| . Jeremiah Reading was tried before Mx. Jus terfe 
— Thur. GROSE on an indictment which ſtated that Jeremial follo 
ing that it Reading, late of London, labourer, having in h inter 
e 4 cuſtody and poſſeſſion a certain bill of exchange Bre: 
to John King, with the name of John White thereunto ſubſcribed, caſe 
2 er purporting to be ſigned by one John White, and t0 1 
_— of 8 be directed to one John King, by the name and utte; 
_ 4 deſcription of John Ring, Eſq. Berkley- ſtreet, Port intel 
_ 3 2 man- ſquare, London, for the payment of the fun I. 
ment is that of eighty pounds to him the ſaid Jeremiah Reading coun 
** or order, forty days after the date of the ſaid bill d occu 
face of it. exchange, which ſaid bill of exchange is to TH the f 
TENOR and effect eee that 1 18 to ſay, but t 
4 «£80. | BrrsToL, 3 21, 179 28 
8 Forty DAYs after date pay to Mr. Jeremiah oY 
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CASES IN CROWN LAW. 


Reading, or order, the fum of eighty pounds for 
« yalue received, and place it to the account of 


«© Joun WITTE. 
« To J ohn 3 Eſq. | 


*< Berkley-ſtreet, Portman-ſquare, London.” 


lle, the ſaid Jeremiah Reading, on the twenty-ninth 
day of February, in the thirty-ſecond year, &c. 
with force and arms at London, that is to ſay, at 
the pariſh of St. Peter, Cornhill, in the Ward of 
Lime-lreet, in London aforeſaid, feloniouſly did 


falſely make, forge, and counterfeit, and'cauſe and 


procure to be falſely made, forged, and counter- 
feited, and willingly act and aſſiſt in the falſe mak- 
ing, forging and' counterfeiting upon the back of 
the ſaid bill of exchange AN ACCEPTANCE in writ- 
ing of the ſaid bill of exchange, purporting to be the 
acceptance of the ſaid John King, of the ſaid bill 
of exchange, which ſaid falſe, forged, and coun- 
terfeited acceptance, is to the TENOR and EFFECT 
following (that is to ſay) “ Jon King, A. with 
intention to defrand JVilliam Dalby and Richard 
Brewer, againſt the form of the ſtatute in ſuch 
caſe made and provided, againſt the peace, &c.” 
Turnk was a ſecond count in the ſame form for 
uttering it knowing it to be anten with the like 
intention. 


Tux Jury found the priſoner guilty on the ſecond 


count, and not guilty on the firſt. But an objection. 


occurred to the Court, that as the bill did not upon 
the face of it purport to be directed to John King, 
but to John Ring, the indictment was defective, and 
could not be cured by the evidence. 

Taz caſe was reſerved for the conſideration of 
THE TWELVE JUDGES. 
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 CasR. 


with intention, &c.” 


CASBS IN cROWN LAW. 


Ix February Seſſion 1794, the priſoner was pit to 


—— the bar, and Mu. J USTICE Bur. LER delivered the 
Reaving's 


opinion of the Judges. The priſoner at the bar was 
tried in laſt September Seſlions for the crime of 


forgery. The indictment ſtated, that he having in 


his cuſtody and poſſeſſion a certain bill of exchange 
with the name of John White ſubſcribed thereto, 
purporting to be ſigned, by John White, and to be 
directed to one John King, by the name of John 
Ring, Eſq. for the payment. of the ſum of eighty 
pounds, payable to the ſaid Jeremiah Reading, or 
order, forty days after the date thereof, did 
on 29th February, forge and counterfeit, &c. on 
the back of the ſaid bill of exchange, an acceptance 
in writing to the tenor following, . John King, A 

It was proved that he nego- 
ciated the bill in the words and form as ſtated in the 
indictment, and he was convicted of the charge 
upon very clear and ſatis factory evidence. But the 
learned Judge who tried the indictment, on examin- 
ing the record with his uſual caution, for it does 
not- appear that any objection was made either by 
the priſoner or any perſon on his behalf, conceived 
a doubt in his own mind on the form of the indidt 
ment, and reſerved the point for the conſideration 


of the J udges. The doubt aroſe on that part of the 
ind ment which ſtates the bill to purport to be 
directed to one John King, by the name and de- 
„Eſq. Now it is clear that 


ſeription of Jon Ring 
where an inſtrument 1 is 1 be ſet forth, the deſcrip- 


tion that it purports a particular fact, neceſſarily 


means that what 1 is {tated as the purport of the in- 


ſtrument, appears on the face of the inſtrument 


it If, On the face of the bill of exchange in the 
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| CASES IN CROWN LAwW. 
to Wl preſent caſe, and the face of the bill is the only 


thing to be conſidered, nothing more appears, when 
"a we examine the averment, than that it, is a bill of 


in therefore when the indictment ſays that it was drawn 
Ze on John King, by the name and deſcription. of John 
00, Ring, it is abſurd and repugnant to itſelf, for the 
) be name and deſcription of one thing cannot purport 
ohn to be another thing. The drawer of the indictment 
ty was led into this blunder by not conſidering what 
, Of vas the original ſtate of the bill, and what was the 
did Wl appearance of it after the acceptance was put on it; 

on Wi it ſeems as if he did not recolle& under what terms 
ance or by whom a bill of exchange may be accepted. 
Wo 


Though the bill was drawn on John Ring, it might 
1eg0- BY have been accepted by John King, for a bill may be 
accepted by other perſons than thoſe to whom it is 
1arge directed, as when it is accepted for the honour of 


amin. therefore, which makes the indictment abſurd and 
does Wrepugnant in itſelf, is, in the opinion of all the 


er by Judges of England, a ſufficient reaſon for arreſting 
:eived e judgment againſt the priſoner. But as the opi- 
did. nion is founded not on any proof of his innocence, 
ration bur merely on the informality of the record, the 
of the lprtoner may be again indicted for this offence, and 
to be therefore muſt be detained in cuſtody for that pur- 
nd de- Whoſe until the end of the Seſſions. 

ar that WY Tux priſoner remained in cuſtody until the month 
eſcrip- ef March 1794, when he received a free pardon, 
farily Hand was diſcharged. | 
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676 | CASES IN CROWN: LAW. 


1793. 5 EE 

Cad 251. The KING againſt DANITIL Hor. | 

: In the Ki ing s Bench, Mic haclnias Term 1793. 1 
Immaterial | 
Se bo Ar the 8 Aides for 8 in we year a 
eee 1793, Daniel Holt was tried and convicted before the 
not be prov- Mr. JusT1et W1rsoN, upon AN INFORMATION TH 
= . exhibited againſt him by the Attorney General for a all 


purporting libel, intitled, “ A letter addreſſed to > the addrefſors Me 


' bytheKing' on the late proclamation.” wh 
4 printer, is Tu information ſtated, ** that before the puh- of ] 
; . “ liſhing.of the libel therein after-mentioned, to but 
g _ _— vit, &c. our Lord the King, by the advice of of t 
; "rained, — © his Privy Council, had iffued his royal procl- ber 
1 © mation, whereby, & c. (reciting the proclamation) lone 
c that after theſaid proclamation had been ifſued, and der 
Wo, | *© before the publiſhing of the ſeditious hbel therein 7 
0 


© after-mentioned, divers addreſſes had, on occt 
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11 * fion of ſuch proclamations been preſented to his 
i e frid Majeſty by divers of his loving ſubjects, ex: 
a „ preſling their loyalty and attachment to his faid 
i {* Majeſty, and the government and conſtitution 
. . of this kingdom, &c.” It then proceeded to ſtate 
4 that the defendant, well knowing the premiſes, & 
but malicioufly and feditioufly intending to bring 
7 tze ſaid proclamation into contempt. Kc. and f0 
9 ſtir np ſedition, &c. publimecd the libel in queſtion. 
= (fotting the libel forth, and averring the word © po 
$ * clamation” to mean „his ſaid Majeſty's proche 
i mation). | 

; Ox the defendant's being brought np for jus 
7 ment, a nee trial was moved for, on ſeveral objec 


"tions, one of which was, that the allegation tha 
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677 
was not proved at the trial ; the only proof of it 179g. 
being the production of ThE GazerTE, in Which 
it was ſtated, that ſuch addreſſes (ſtating them) had 8 
been preſented to the King. | 

Bor TnE CourT were unanimouſſy of opinion, 
that the evidence was in this caſe ſufficient ; for that 
THE GAZETTE is an authoritative mean of proving 
all acts relating to the King and the State; and 
Ma. JusTicE BulLER cited Rev v. Franklin (1), (1) 9 State 
where the Court admitted the Journals of the Houle Vriak, 739 
of Lords, not only to prove the addreſs to the King, 
but the King's anſwer to the Houſe ; and the caſe 
of the King v. Mithers (2), which was an indictment (2) On 15th 


loner, a common ſoldier, was indicted for the mur- 
der of a ſerjeant of the ſame regiment. It became 
a material queſtion to conſider how far he was to be 
obedient to his ferjeant, which depended on TRR 
ARTICLES OF WAR, and the proſecution being 
frangely- neglected, the articles of war were not 
produced at the trial: It -occurted-- to the learned 
Judge, that there was great reaſon to doubt on the 
propriety of the conviction founded on this defec- 
tive evidence, and he reſerved the caſe for the 
opinion of the Judges, who thought that the ar- 
ticles of war ought to have been produced ; and if 
they had been produced, as printed by the King's 
printer, it would have been ſufficient evidence. 
Lut in the principal caſe he was of opinion that the 
proſecutor had no occaſion to have given any evi- 
dence at all of theſe addreſſes; for that the aver- 
ment reſpecting theſe addreſſes ſeemed unneceſſary; 
the information, after ſtating the proclamation, and 
the — charging the defendant with a ſeditious 
P 3 intent 


\ 


tor murder tried before him at Stafford. The pri- Nov. 1784. 


6s CASES IN CRO wN LAW. 


1793. intent to bring the ſaid' proclamation into contempt, oy 
I without noticing the addreſſes again; and the dif- + 
Cu sb. tinction between material averments/ and immaterial 2 


averments being perfectly well ſettled, via. that if i 
the averment be material, that is, if it be connected 4651 
with the charge, it muſt be proved; but if it be 9 
totally immaterial, and if the libel be not connected 2 


with the averment, it need not be proved. 91 

Tux defendant was ſentenced to pay a fine of fifty 70 

pounds; to be committed to Newgate for two years; Ft 

5 and to find ſureties for his e behaviour 18 five «1 
years e 5 1 1 ; AG 
5 1 1 * « 

60 

14 1 

1 le Kere 
. The King again} Braxv. . « x 
1Ne 


«dh n the Ki ing's Bench, Michaelmas Te erm, 1793. 


n 
A * Tur x Aden nad 1 1 on an in- . 
en of dictment, the firſt count of which charged him vit a 
P 
P 


concealin g 


vaval ſtores, concealing naval ſtores, and the ſecond with having 
or of having 


| them unlaw- them in his cuſtody; and on being now brought up 


fully in his 0 * 
cuſtody, may to receive the judgment of the Court, the Coun u 


I receive the for the proſecution moved that he . receive 4 3» 

. _— A. Corporal puniſhment. 176 4d 

*% rected by the ThE ſtatute 9 & 10 Will. 3. c. 141. . 2 2. anal CE 

, f | oo 4s . That ſuch offenders ſhall forfeit ſuch goods, and 11 

1 . 10. al-. the ſum of two hundred pounds, together with ii 

ad nd the coſts of proſecution; one moiety to his Me. 
offers to pay (e jeſty, and the other moiety. to the informer, to be the 
the penalty 


of 200l. in- recovered by action of debt, bill, plaint, or in wile 


flicted by the (6 at of 
9& 10 Will, formation, in any of the Courts of Record 0 


$ „4 Helninſter and ſhall alſo ſuffer impriſonment Wt 
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t feitur u ; 777666 aN F 
Tax ſtatute: 9 Gin 1. 6. 8. f. 8. Air reciting; 
„That by the 9 & 10 Will. 3. c. 41. a penalty of 
„two hundred pounds, with coſts of proſecution 


and pain of impriſonment, is inflicted on perſons 


„having in their cuſtody, poſſeſſion, or keeping, 


or concealing any naval ſtores, contrary to the 


+ faid Act, and that it is neceſſary to give a power 


* to mitigate the ſaid penalties,” provides by ſe&; 4. 


That it ſhall and may be lawful to and for any 


Judge, Juſtice or Juſtices, before whom any 


* offender ſhall be convicted of the ſaid crimes,” to 


© mitigate the penalty tor the ſame as he or they 


„ ſhall ſee. cauſe, and to commit the 'offender ſo 
convicted to the common gaol of the county or 
place where the offence thall be committed, there 
** to-xemain, without bail or mainprize, until pay- 
ment be made of the penalty and forfeiture im- 
«pl by thjs-or the ſaid former Act, or mitigated 
as aforeſaid; or to puniſh ſuch” offender cor- 


1 by cauſing him, her, or them, to be ; 
publicly whipped, or committed to ſome public 
'* workhouſe,' there to be kept to hard labour for 


the ſpace: of ſix months, or a leſs time, as ſuch 


Judge, Juſtice, or Juſtices, in his or their diſ. 
* cretion | ſhall ſee meet, any thing in the 9 & 10 
Will. 3. c. 41. to "On c notwithſtand- 


$6 ing.“ 55 


4 4 


of offenders againſt the ſaid recited Acts, whether, 
% the ſaid Acts are worded, ſach offender may be 


P 4 inn 


Tux ſtatute 17 Do 2. C. 40. f. 10: aller terien | 
the clauſes above ſtated, and that ſome doubts had | 
wiſen touching the method of trial and puniſhment : 
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CASES IN CROWN LAW, 


indicted and tried for the erimes and offences in the 
ſaid Act mentioned, and whether any Judge, Juſtice, 
or Juſtices of Aſſize, or Juſtice of Peace at Seſſion, 
may hear, try, and determine the fame, and on 
conviction ſer ſuch fine, or mitigate the ſame, and 


the forfeiture and penalties inflited by the-aforefaid 


Akts on fuch offender, as the nature of the offences 


may deſerve, or whether ſuch offender, in order for 


recovering the ſaid forfeiture and penalties inflicted 
by the ſaid Act, can only be proceeded againſt by 
action or ſuit, &c. in the Courts at Weſtminſter, 
ENACTS, for remedy thereof, and for explaining the 
Acts above-mentioned, * That Juſtices of. Aflize, or 
{* Juſtices. of the Peace at the General Quarter 
„ Seſſion, may hear, try, and determine ſuch of- 
4 fences, and may impoſe. any fine not exceeding 
the ſum of two hundred pounds on ſuch offendet, 
one moiety to the King, and the other to the 


« informer; and may mitigate the ſaid penalty and 
_* forfeiture inflicted by the ſaid recited Acts, or 


either of them, and commit the offender until 
payment, ox in lieu thereof may punith fuch 
** offender corporally, by cauſing him to be pub- 
licly whipped, and committed to ſome houſe of 
correction or public workhouſe, there to be kept 
to hard labour for three months, or leſs time, as 
**ſuch Judge or J uſtices ſhall 1 in his or their W 
** tion ſee meet.“ : 

| Taz Jenner 8 Counſel inſiſted that the Cour 
had no authority,” under any or all of theſe ſtatutes, 
to- inflict a corporal puniſhment, if the defendant 
could pay the penalty; and that if it had, the Cowt 
would not in their diſcretion exerciſe ſuch a power i 
the preſent caſe! and they argued i it upon the merits. 
, f:>i16 3 . Bor 
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for 20001. 3 per Cent. Conſols. 


Bor THE Cour ſaid it was impoſſible to raiſe 1798. 
any ſerious doubt reſpecting the power of inflicting —— 
corporal puniſhment ; for that the words of the ang 
ſtatute; were in the disjunctive, enabling them either | 
to impoſe a mne OR to Pane the olkender : 
corporally. 6706 t Abt 

Taz defendant was 1 * Gerbenwel! pri- 
ſon for three months, there to be kept to hard la- 
bour, and during that time to be publicly whipped 
on men aer for the cs of t ten wi ud 


-The Kue againf Jauxs Lvox. | 


Ar the Old Bailey in December Seflion 1798; In as india. 


James Lyon was indicted for forging. a ſcrip r eceipt — 


inſtrument 
The indi&tment charged, That James Lyon, late 3 

of London, labourer, heretofore, to wit, on the muſt be ſet 

„fourth day of November, in the thirty-fourth — 


year, &c. with force and arms, at London afore- e 
N In- 


* ſaid (that is to ſay), at the pariſh of S. Chriſtopher ſtrument 
le Stocks, in the ward of Broad-ftreet, «in London within the 


ſtatutes 


* aforeſaid, felonivuſly did falſely make, forge, and — this 


counterfeit, and cauſe and procure to be falſely — 
made, forged, and counterfeited, and willingly not _ up 
wit the 


act and afliſt in the falſe making, forging, and name of the 


* counterfeiting | a certain RECEIPT FOR MONEY, /##{rriber, is 
not a receipt 


the tenor of which ſaid falſe, forged, and counter- for money 


oy  feited REC EIPT FOR MONEY is as tolloweth; that within the 


ſtatutes 
is to ſay, againſt for- 


| 5 gery. — See 
jg v. Reeves, 4 Jan. Seſſ. 1798. 
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i 682 CASES IN CROWN LAW. 
1 
+ 1793; L. 2000 TREE TIA Cant. ANNUITIES 1793. 
1 ee 6 « C. No. 236. Ee © Pj | | "BO 
EY 3 2 5 . 5 P 
j : | Lron ! By virtue of a eee of THE 'Hovan or eee for raifng «9 
by CaszE. 5 0 4. 4. Joo, oo for the Service of _n 127 1793. 4 
. «« one hundred and forty- four pounds for the dt of = 
iz] «« 10d, per cent. on fourteen hundred and forty pounds, | © 1 
1 . ſubſcribed by him in purſuance of the aboveſaid reſolu- kne 
5 * tion; and upon due payment of the remaining go/, the 
bY «« per cent. of the ſaid ſum of fourteen hundred and | 
5 « forty pounds, the ſaid ſubſcriber, or his aſſigns, by wo 
{20 4% indorſement hereon, will in exchange for this Rx- 1 1 
4 % Ir r become intitled to Two THOUSAND POUNDS, | 14 
5 . «« joint-ſtock of 3k per Cent. Annuities, which were con- . 4 f 
| 1 1 ſolidated at the Bank of England, by certain Acts 0 « 
io % made in the 25th, 28th, 2zgth, 32d, and 33d year of | © 
1 * the reign of his late Majeſty King George the Second, | 
1 *, and by ſeveral ſubſequent Acts, the intereſt to Tn as. 
% mence from the 5th day of January 1793- Every | 4 
. % ſubſcriber, who ſhall complete the payment of his 10 f 
| <« ſubſcription om or before the 12th day of December | 
« next, will be allowed a diſcount after the rate of 31. _ 
«« per cent. per annum upon the ſum ſo compleating his 
« ſubſcription, from the day of paying it to the 24th 81 
day of January next. Witneſs my . this oh 4 5 
of April 1793. EVE AD J* 
jo Exrzakp. W. Jobnſn. T. TRourzon. & | 
« : &« 31 May. y. 
4 as Received one hundred 1 IIS bn for ſecond 4 = 
5 r | rt LE He 
5 ; We ExnTeneD. . Smart. | 15 en db ls 
49 5 * 19th July. 
4A - Received one ni and forty- four pounds for third 1 66 
25 l f payment — „ 5 N PR £144 «« 
*Y | E * n. S. Simpſon. e TAN» J. Papua. 10 , 
= | dg 7. . +. - 54: 26th An guſt. det as 
= - Received one hundred and forty-four pounds for fourth FR Th 
oy 1 % payment — — — — L. 
E. ENTERED: . Smart. $5 73. 434 . Tuourson. 2 5 
; - © 27th September. - 
ce Sales two n and fixteen pounds for fifth | 5 
ce payment 18 bras” * 4 9 # — | L. 210 - 
% ENTERED. V. Fobnſon. T. Tnourson. > 
=, : « with 


ilng 


6.10 


with 
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« vith intention to defraud the Governor and Com- 
« pany of the Bank of England, againſt the form 
« of the ſtatute in ſuch caſe made and provided, and 
« againſt the peace of our ſaid Lord the King, his 
crown and dignity.” 

True ſecond count charged hin with having 
knowingly uttered it with the like intention; and 
the: inftrument was ſet out at length in the fame 
words and figures as in the firſt count. 

Tax third count charged, That he, &c. with 


« force and arms, &c. feloniouſly did falſely make, 


„ forge," and counterfeit, &c. a certain other Rx- 
„r FOR MONEY, With the name of T. 7homp- 
* fn thereunto ſubſcribed, the tenor of which ſaid 
* laſt-mentioned falſe, forged, and counterfeited 
© RECEIPT FOR MONEY is as followeth ; that is 
" to ſay,” | 
22000 “. three per cent Atugitics, 1793. 

« C. No. 236. 
. IP virtue of a reſolution of THE Hovsz or Cou- 

| © MoNs for raiſing 
4, 500, 0001. for the ſervice of the year 1793. 


. Receiver of 5 the ſum of 


* one hundred and forty pounds for the depoſit of 
10“. per cent. on fourteen hundred and forty 


„pounds, ſubſcribed by him in purſuance of the 
above faid reſolution; and upon due payment of 
the remaining 901. per cent. of the ſaid ſum of 


fourteen hundred and forty pounds, the ſaid ſub- 
ſeriber or his aſſigns, by indorſement hereon, will, 
in exchange for this Receier, become intitled to 
Wo THOUSAND POUNDS joint-ſtock of 3 per 
Cent. Annuities, which were conſolidated at the 
Pank of England by certain Acts made in the 

| 65: "S310; 
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_ CASES IN CROWN. LAW: 
“ 25th, 28th, 29th, 32d, and 33d year of the reign 


of his late Majeſty King George the Second, and 
© by ſeveral ſubſequent Acts, the intereſt to com- 


% mence from the 5th of January 1793. Every 
% ſubſcriber, who ſhall complete the payment of his 


26 ſubſcription on or before the 12th day of De- 


„ cember next, will be allowed a diſcount after the 
rate of 3 per cent. per annum upon the ſum ſo 
* completing his ſubſcription, from the day of pay. 


ing it to the 24th day of January next. Witneſs 


„ my hand, this th'dey-of April 1793, 


oh © EnTErtD. V. John on. 


« with intention to defraud the Ss and Com- 


6 pany of the Bank of England, at the form 


66 ©of the ſtatute, KC. 

Tuꝝ fourth count charged him with having 
knowingly; uttered the ſaid Receipt with the like 
intention, ſetting it out in the ſame words and 
figures as in the third count. | 
THERE were eight other counts, charging the 
priſoner with having forged and uttered the ſaid Rr- 
CEIPTS FOR MONEY, ſetting them, out reſpectivehy 
as in the firſt and third counts, with intention to 
defraud, ' 1ſt, . Peter Martin ; aud 2dly, Francis 
Barroneau. 

TuxxRE was alſo another. iel ent againf him, 


| conſiſting of fixteen counts, . for forging = utter- 


ing another ſcrip receipt of the like kind, with in- 
tention to defraud. the fame perſons. as were men- 
tioned in the former indictment; and alſo, It 

Richard Banni er; and 2dly, John ins 0 5 
To theſe indictments the priſoner, demurred, on 
the ground, that the inſtrument torged Was not 4 
RECEIPT 


| J. Tnoxrsox. 


not 4 
"'EIPT 


4<©ASES IN CROWN LXW. 685 
nrCEIPT FOR MONEY, inaſmuch as it was not filled 1793. 

up with the name of the ſubſcriber or perſon n 
whom the money was received. Cask. 

 Turs demurrer was argued in January Seſſion 
1794, before the Ju bes at THE OTL D-BALILEVY, by 
Mn. KNowLrYs for the priſoner,” s and oy — Girks 
for the Crown. 

MR. GIL Es, after obſerving on the an of a de- See Ms. 


KnowLYs's 
murrer to an indietment for felony, and the un- ee 


certainty of the law with reſpe& to the judgment 8 
againſt a priſoner in ſuch caſe being final and con- page 691. 
cluſive (1), contended that it was at leaſt a pro- (1) 2 Hawk. 
vitional admiſſion of the truth of every thing al- P. C. lib. 2. 
leged in the indictment; but that, although the 47o. GOT? 
indictment alleged the inſtrument ſtated to be n 12 Com. 
to be a receipt for money, yet that if, upon the 2 Hale, P.C. 
face of the record, it thould appear not to be the 357: 
inſtrument which the ſtatute 2 Geo. 2. c. 25. de- 

ſcribes, it might, he admitted, be taken advantage 

of under the preſent pleading. The queſtion, there- 

fore, is, Whether this inſtrument is what the in- 

dittment calls it, and the forging of which the 
Legiſlature intended to prevent, namely, a Receipt 


for money ? not, indeed, whether it be a receipt for 


money of ſuch and ſuch a particular deſcription, 


but whether it ſatisfies the general deſcription in 


the ſtatute, ** an acquittance or receipt for money?“ 

- receipt is deſcribed by Dr. Joknſon to be 
note given, by which money is acknowledged wr 

** have been received.” But it is contended. that 


this is not a receipt for money, becauſe it does not 
ſtate from whom the money was received. This, in- 
deed, might have been contended with ſome de- 
gree of truth, if the indictment had alleged it to 
. | be 
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1798. be an acquittance; for an acquittance is defined to 
Lrox's be ** declaration par ecrit que Von donne à quélquun 


et par laquelle on le tient quitte de ene ſomme 
© d'argent ou de quelque autre redevance. But it 
is not neceſſary to conſtitute @ receipt that it ſhould 
appear from whom the money was received; that 1s a 
circumſtance that does not neceſſarily form a part 
of a receipt for money. An acquittance is intended 


er vi termini to acquit or diſcharge the perſon to 


whom it is given, from a claim of the party giving 
it; and therefore the perſon to be acquitted or diſ- 
charged muſt neceſſarily be mentioned ; but a receipt 
for money is an acknowledgment that the party ſub- 
ſeribing it has received the ſum ſpecified. Receipts 
vary in their forms, according to the circumſlances 


which are to be introduced into them, as the time, 
the place, the account; all which are introduced for 


the convenience of the parties, but are mere acct- 
dents, and do not make them more or leſs receipts 
for money. Suppoſe, what is certainly a poſlible 


caſe, that Thompſon had hired goods from another 


perſon, and that the time of redelivering the goods 
was fixed to be as ſoon as he, whether as agent for 
another or not, ſhould receive 1441. from any per- 


ſon or perſons whatever; in an action againſt Thomp- 
ſon for not delivering the goods, the production of 


a receipt in the following terms, Iſt Jan. 1794, 
* Received hy me, 144 ]. J Thompſon,” would be 
evidence againſt him of the receipt of the money; 


and ſo alſo would the paper in queſtion, if it had 
| been genuine. 


Suppoſe Thompſon to have promiſed, 
in conſideration of a ſum of money paid by another 


perſon to him, to pay ſuch other perſon a ſum equal to 


the amount of what. he ſhiould, whether as agent or not, 
receive 


$ 


CASES IN CROWN LAW. 


receipt of the money at the time, and the place 
muſt be ſupplied by other evidence. Again, let his 
promiſe be to pay what he ſhould receive in April 
1793 on account of ſcrip, the receipt as above de- 
ſcribed would be evidence- of the ſum, and the ac- 
count on which it was received muſt be introduced 
by other evidence; but the paper in queſtion, if 
genuine, would be evidence of ſum and account of 
ſelf. If it were by the terms of ſuch contracts 


ceived, the written evidence would fall ſhort, and 
muſt be ſupplied. by parol. Suppoſe a tradeſman's 


name of the cuſtomer, and the tradeſman, on re- 
ceiving its amount, were only to under-write ** Re- 
* cerced the ahove ſum, A. B. this would certainly 
be a receipt for money, although the name of the 
perſon from whom it was received was not mentioned 
therein, and might, on proof by other evidence that 
it was received from him, be produced as ſtrong 
primd facie evidence of payment. In the caſe of 


vor, letters, figures, and cyphers following, ro 

wit, 1777, June 16, Bank-notes, C. 3, 2101.” 
This was, all that appeared on the record. There : 
vas nothing on the record to ſhew from whot it 
was received; and the Jupcts were of opinion, 
that this was a receipt for money within the mean- 
ing of the ſtatute : and the preſent paper, if ge- 


On 


neceſſary to ſhew from whom the money was re- 


bill were made out to a cuſtomer without inſerting the 


nuine, would charge Thompſon or the Bank with the | 
receipt of 144 “. though it would not of itſelf ſhew . 


687 


receive in the month of April 1793, at London, fuch 1798. 
a receipt as before ſtated would be evidence of tune 


Lron's 


CAsk. 


Ante, page 
Rer. v. Hurriſon, the indictment charged the pri- 215. 


loner with: having forged a receipt for money in the 8 8 N 


(2) Ante. 


page 483. 


Cale 190. 


(3) Ame. 
e-292- 
125. 


Fa 


of the receipt of 1441. ; 
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on whoſe. account: the money was received. If it be 
ſaid, that this paper is not like thoſe receipts which 
are complete without the name. hecauſe they do not 
profeſs to inſert it, and that this is in blank, and 
therefore, if genuine, it would be invalid, I con- 


tend, that it is ill a receipt for money, becauſe it 


might for many purpoſes. be made uſe of as ſuch, 
namely, as evidence againſt Ihompſon or the Bank, 
for it is a receipt for money 
by them, although it does not expreſs from whom 
they received it; and therefore, although it may 


not of itſelf be ſufficient to anſwer the purpoſes it 


would have ſerved if the name had been inſerted in 
it, it is not on account of this omiſſion wholly 
void. There are many caſes ,in which this Court 
has taken a diſtinction between inſtruments. which 
are wholly void, and thoſe which are incomplete or 
defective in form. In the one caſe the inſtrument 
has been holten, of conrſe, not to be ſufficient to 
ſatisfy the deſcription given of it, becauſe being 
void, it was in law no inftrument at all; but in the 
other caſe, the want. of form has been holden not 


do alter the nature or denomination of the paper ſet 


forth. In the caſe of Rev v. Moffult (2), it was 
holden, that a bill drawn contrary to the form re- 
quired by the ſtatute 17. Geo. 3. c. 30. cannot be 


the ſuhject of a capital forgery, becauſe being made 


void by the ſtatute, it is no bill of exchange; but 
on the other hand, in the caſe of Rex v. Hawks 

wood (3), it was holden, that a bill of exchange, 

though not ſtamped according to the direction 0 

the Legiſlature, was ſtill a bill of exchange, and 

being forged rendered the oficnder guilty of a capi- 

tal offence; for that, if the paper ſet forth in the 

indict- 


indie 
defer) 
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thing 
defi 
prom 
of Ne 
feier 
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N ad by 
laid n 
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Yor 


incietment Would, E genuine, Be the thing” X 48 18. 1753.7 


— Wee. + 


deſeribed to be, Wich a want of form is 10 ob- r 
jection to it: and the ſame rule prevails when the roy hal 
thing forged is in other reſpects incom lete from 
gegn, as in the cafe of a a blank indorſement on a 
promilſory-wiorl or bill exchange (4). But "the caſe AH v. 
of Ner v. Elliot (5) is ſtill ſtronger, for there the de- 5 wats 97. 
feiency appeared to be the effect of miſtake, though: Cale 7. 
the omiſſion certainly prevented the inſtr ument from (6), ante 
appearing on the face of it that which it was de- Caſe 90. 
ſeribed to be. It was an indiftment for forging 4 
Buntnote, which was drawn thus: I promiſe to 

| © pay to J. C. of Bearer, oh demand, the ſum of 

*« Fifty, ” without adding pounds either in words. 

or ſignifying them by figures, in any part of the 

note; yet it was ; holden to be'a note for payment of 

te ot money. Tt appears, therefore, to be ſufficient if 

ment the inſtrument Purports to be one of thoſe inſtru- 


nt to I nents deſcribed in the ſtatute, ' viz. a deed, will, 


nk, 
ney 
hom 
may 
88 it 
d in 
tlly 
,ourt 
hich 


being „ teſtament, bond, writing obligatory, bill of ex- 
n the change. promifory note for payment of money, 
1 not *0r ay acquittance or receipt either for money or 5 
er {et goods; and med be ſo laid in the indichnent, as” 


t was ſſeppears by the caſe of Rex v. Birch and Mar. RE 

m fe- tin (6). In tlie caſe of Rer *. Bigg £43 "the de- - LA 

zot be endant was indicted on the ſtatute 8& 9: ann 3. 46) Ante, 
made ic. 20. f. 36. which makes the altering Or ei affng any i; 44. 

>: but Windorſement on a Bank-bill or note, of any” Tort, T5) Stra. 18. 
Jawks clo y without benefit of clergy. The indlickittent | 

hange, {Wſſated, that the note was made Jul figned for 100% © 73 2 
ion of pawable to James Mhite or bearer; that 907. the: off e 
e, and Pad been paid to the bearer, and indorſed upon the 

a cap id note; and that this defendaut had eraſed the 

in the Mid ndorfement. It — that he had, by 


indict VOL. ft. Q | means 
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1798. 


| LVO 
Cask. 
7 


Foſter 116. 


means of a certain liquor, totally expunged the 
—— words, letters, and figures of the. indorſement; that 


1697, the Bank had written the indorſements on 
the back · ſide of their notes with black ink; but that 
ſince that year they had written the payment on the 
face of the notes, acroſs. the writing, in red ink; 
and that this had been called an indorſement : and 


defraud one of the perſons named in the indictment, 


Tingle, adminiſtratrix of her father Richard Ting 


laſt counts of the preſent indiftment is founded 


44 


| CASES IN CROWN LAW. 


from the time of paſſing the, ſtatute to the yeu 


it was held that the defendant. was guilty; for that 
the writing on the face of the note was of the ſame 
effect as an indorſement, and being introduced by 
the Bank in the room of writing on the back, aud 
being always accepted and taken to be an indorſe- 
ment, 1t was within the words of the indictment. 

Bur it is aſked how this paper could, in its pre 
ſent ſtate, be uſed to defraud. The anſwer to thi 
queſtion is furniſhed by the fact, for it did in fad 


and if the priſoner had pleaded Not Guilty, it is a fad 
that would have been proved moſt clearly to the 
Jury, and which, indeed, he has by this demurte 
admitted to be true. This queſtion is alſo anſwered 
by the Caſe of Anne Lewis, whigh was an indict 
ment for forging a power of attorney from Elizabeth 


deceaſed; and it appeared, that Richard Tingle had 
died childleſs and unmarried, ſo that no ſuch perſon 
as Elizabeth Tingle, the daughter of Richard Tingle 
exiſted in rerum naturd; but it was held to be! 
forgery within the very ſtatute on which the eiglt 


Sir Michael Foſter ſays, © It may be ſaid cui bo; 
eto what purpoſe will it be to forge deeds or other 
inſtruments in the names of perſons who never 

«« exiſted? 
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the Wl «© exiſted?” but he adds, The naked ſtate of the 1793. 


that «© caſe anſwers the queſtion;” and by the naked — 
year ſtate of the preſent caſe might Mn. KnowLyYs's 3 

S ON queſtion be anſwered, if it were now competent to 

that him to put it, which it 1s not; for the priſoner hav- 

1 the ing declined to plead, and thereby prevented the 

ink; Crown from proving his intent to defraud, by 

and ſnewing the manner in which he effected it, he can- 

* not, upon demurrer, object that the tranſaction is 

ame 


not ſtated in the record; nor, as it appears from 
:d by the caſe of Rev v. Powell (8), is it eee to aver (8) Ante, 


„ And any more than a general intention to defraud. 83 
dorſe· Mu. Kxvowrrs. The ſtatute 2 Geo. 2. c. 23. Tu, 3 
it. upon which the eſſential part of this indictment is ment ſhould 
$ pr founded, enacts, „That if any perſon ſhall falſely Oy 
O th 


make, forge,. or counterfeit, &c. any deed, will, ante, p. 685. 


n fad * teſtament, bond, writing obligatory, bill of ex- 
tment, change, promiſlory note, for payment of money 5 
sa fad „ indorſement, or aſſignment of any bill of ex- 
to the change or promiſſory note for payment of money, 
mult! or any acquittance or receipt, either for money or 
ſwered goods, with intention to defraud any perſon 
indi BW © whatſoever, every ſuch perſon thall ſuffer death 
izabeth *as a felon without benefit of clergy.” The in- 
Tingt dictment charges the priſoner with having forged a 
gle had receipt for money, and then ſets out, as it muſt ne- 
* ceſſarily do, THE TENOR of the inſtrument which is 
Tingle, 


ſo charged to have been forged as a receipt for mo- 
ney; but it is neither an acquittance, nor @ recet 
for money, within the meaning of the above ſtatute. 
And if the inſtrument as ſet out ſhall appear to the 
Court not to be a receipt for money, the circum- 
ſtance of the defendant having demurred to the in- 
dietment, will not make it one, for a demurrer only 
Q 2 > admits 
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(9) 3 Keb. 
388. 


(10) 3 Inſt. 
169. 
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admits thoſe facts that are well pleaded to be true, 

and this inſtrument is not well pleaded as a receipt 
for money. A receipt to become the ſubject of for- 
gery within the meaning af this ſtatute muſt be a 
valid receipt to all purpoſes of law, but the preſent 
inſtrument carries no legal effet on the face of it; 
it does not purport to be an accoumntable receipt, for 
it does not import , whom any money was received, 
nor does it acquit auy perſon of any antecedent de- 
mand. To conſtitute a receipt, there muſt not only 


be a receiver, but a perſon of whom money is re- 


ceived; but in the preſent cafe the place in which 
the name of the payer ought to have been inferted 
is left blank, and this circumſtance of itſelf thews, 
that to make this a valid receipt both the names of 
the payer and the recercer ought to have been in- 
ſerted. If this had been a genuine inſtrument, it 
could not in its preſent ſtate have had any legal 
operation or effect, for want of the name of. a 
perſon to hom it was to operate as a receipt or ac- 
quittance; and in an action for money had and 
received, there muſt have been other evidence to 
ſapport it, and not having the effect of a receipt, 
 propru vigore, it cannot be a legal receipt. In the 
cate of Rev v. Newton (9), which was an indictment 
on the 5 Eliz. c. 14. for forging a deed, it was ob- 
jected, that it was not averred to be ſealed, and the 
Court, after taking time to conſider and ſearch for 
precedents, determined the objettion to be good 
according to the doctrine of Sir Edward Coke (10) 
who ſays, that in ſuch an indictment it muſt appes! 
that the deed was ſealed; for that no deed, charte!, 
or writing, can have the force of a deed without 3 


feal ; 1 Ss name of the perſon of whom money 1 
© ER. | | | Teceivcd, 
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received,” is As eſſential to the validity uf a receipt, 1793; 

aw/ſealing is to the validity of a deed, In the caſe ——— 
of Rar v. Cour f) , which was an iimlictment for Ce. 

forging an aſſigument of a leaſe, where- the tenor Fe 

of the aMiferimbuit was ſet out, at the bottom of 5 f * 
which there was the mark of the alia nor, tor he 3 1 
could not write his name, but no märk appeared on 920. 
the poſten, and anobjection was tuen on account of 


their being no mark on the poſtea, which was agreed 


om 4 — * ty n , : N 10 * 3 „ 
. . ys OS  & oindn, aaad 
5 * — 22 — 2 4 as of my —— l 


only to be a good exception by the whole Court, for that 1 | 
re. WF a leaſe is not aſſignable without à writing ſigned by 1 
nien ac party (12): In the cafe of Ree v. Aofſiet (18), it gases 1 
ted was held that forging a bill of exchange for payment Frauds, 29 1 
es, of three guineas was not a capital forgery, becauſe, OF 5 5 1 
es of as it did not fpecify the place of abode of the payee, it p. _ 3. Hi 9 
n in- was the forging of an inſtrument which was void as 4 Caſe 190. 1 ; 
it, it bill öf exchange; and Mn. JosrIcE ASHAURST, in * 
legal deliy ering the opinion of the Jupp kEs in this caſe, ft 
of a favs, „ The bill of exchange, if real, would not 1 
r ac- * bave been valid or negociable, and therefore the 1 
| and © forging of it is not a capital offence.” *'So, alſb, 9 
ce to Mu. BA ON EyRE, in the cafe of Mary Jones and 1 
ceipt, Henry Palmer (14), favs, “ The definition of for=(14) Ante, jg 
in the 4 gery is the falſe marking an mftrument which: BE 35 5 1 
tment ** purports, - o the face of it, to be good and bali M 1 
a pi for the purpojes for which. it was oreated.” Buts 4 
1d the 


does the inftrament in the preſent cate purport, on 
ch for the face of it, to be good and valid? It certainly 


, good Wl does not; it appears: on the face of it to be imper- 

> (10) felt, and to want an eſfential part to give effect: 

appeal Wi and vigour to it: nobody could make a claim of 

harter i tock by virtue of fuch a receipt, becauſe it ap- 

hout 3 BY plics to nobody; and the forging a name to the 
oney : indor lement would not make the caſe better, becauſe. 8 9 
celvc, EZT 


SS it 


(36) Foſter, 


119. 


7889 
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it does not appear that the perſon who aſſigns it is a 
ſubſcriber. In the caſe. of Rer v. Jones (15), who 
was indicted. for uttering a certain forged paper 


writing, purportin g to be a bank note, but the note 


as ſet ont in the indictment was, I promiſe to pay 
6 62: J. er, or bearer, ten pounds for ſelf and 
Co. of my bank of England: * and the Court 


Was 5 opinion, that although the priſoner had ut- 


tered it as a bank note, yet as it did not appear on 


the face of it to be a bank note, he was not guilty 


of felony. The principle therefore is, that to conſti- 


tute forgery the inſtrument muſt be of that kind that 
tit it were real it would be legally valid. The ſtatutes 
"of 2 Geo. 2. c. 25. and 7 Geo. 2. c. 22. relate to 


other inſtruments as well as receipts; and if this had. 
been an indictment for forging a bill of exchange or 
a promiſſory note, and no payee had been named in 
the bill or note, could they have been deemed ref 
pectively the inſtruments which the indictment would 
have charged they purported to be; or could they if 
ſet out, às they muſt have been, in ſuch form, be 
teemed valid and negociable infiruments. The 
merely counterfeiting: a name will not conſtitute 
forgery; the crime can only be committed by in- 
ſerting the name of another in an inſtrument in ſuch 
à manner as to make it a falſe inſtrument, Supp: 
a man were to drop out of his pocket a check ot 
draft ſigned but not filled-up with a name, or other 
word defiguating a perſon as its payee, the melt 
ſignature of ſuchr a name, though not the name of 


the writer, would not be forgery; nor could ſuch? 
paper writing be called an order for payment 08 


money. witli the ſtatute of 7 Geo. 2. c. 22. In 


Mary Mitchel!'s Caſe (16) the indictment was on this 
ſtatute 
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CASES IN CROWN LAW. 0 


is 2 ſtatute for forging an order for delivery of goods, 1798. 
who but it being, 7 deſire you will let this woman. have, ——_ 
aper « fr yards of ſtuff, and I will. ſee it paid for,” it, Lrox's: 
note. vas held not to be an order for delivery of goods, 
pay becauſe it would not, if genuine, have been. come, : 
and pulſory on the perſon to whom it was addreſſed; and * 
ourt the law of this caſe is confirmed in the caſe of Re 

| ut- v. George Williams (17), Res v. Ellor (18), and Rex (17) Ante, 
r on v. Clinch (19). The inſtrument muſt be ſuch as is Cale 65 
uilty capable of effecting the meditated fraud; but how 18) Aue 
ſti» was it poſſible for any perſon to be defrauded by ſuch?; 363- 


that m inſtrument as is ſet forth in the preſent indict- i = 
tutes ment? Ir is impoſlible that any perſon, uſing that p. 611. 

te to common care and caution which the law expects © 23% 
s had. every man to uſe in his tranſactions with others, could 


ge or have been defrauded by it; for on inſpection it ap- 
ed in pears to be no receipt, but merely à piece of waſte 
1 ref- paper, and the fact was, that the moment this omiſ- 
would lon of the name of the ſubſcriber from whom the 
hey if inſtrument ſuppoſes the money to have been received, 

n, be vas obſerved, all farther tranſaction on the ſubject 
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1 ſuch Mx. JusTIcE GRoOSE, on the 22d ? May 1795, de- 
pate Wi lvered the opinion of the Ju peks to the following 
ck or i ettect. This indictment charges the priſoner with 
other having on the 4th November 1793, feloniov'ly made, 
mee i forged, and counterfeited, a certain receipt for 
me of WF money, the tenor of which Is ſet forth in the indiét- 
ſuch a nent, and it purports to be in form what is called a 
ent dt i receipt from 7. Thompſon, one of the cathiers 
2 In er the bank, for five payments, or ſubſcriptions, | 
| Q 4 "> 
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CASES IN CROWN LAW. 


ON two thouſand 3 per· cent. conſols, or, as ſtated in 


ſome of the, counts, for the ſum of 1441. for the 


ſirſt ſubſeription on, the ſaid ſtock; andd it is laid to, 
have been forged and. uttered with, an intention to 
defraud the bank, of England and, the two gentle. 
men named i iu the. indictment. Jo this-jndiQment 


the def: :ndani, has demurred, on the ground that the, 
. - offexce. : charged is the, for gery of an inſtrument 


high does not 11 in fact exit, namely. of a receipt 
for money, becauſe the name; of the original ſub- 
ſeriber, who is ſuppoſed to have paid this money to 
the caſhier, is not inſerted in any part of the 1uſtru- 
ment, but the place where ſuch name qught t to he 
- anſerted. 18. left wholly blank. and unfilled. In every 
indicanent for forgery the inſtrument charged to be 
forged muſt b ſet out according to its zeor, in Qr- 
der that the Court may ſee that it is the inſtrument 
which it P -norts by its tenar to be; and that it is one 
of thoſe inſtruments, the falſely making, or. knoy- 
ingly uttering, of which, the law has tl ſhall be 
conſider ed. forgery. The queſtion therefore 5 


== 4 *S 


whether the inſtrument let forth in the preſent 1 in- 


dictment _; id, in coutumplation- of law, a, receipt 
for money within the meaning of the ſtatute 
2 c. —2. C. IP - and the. Ju DGES are of op. 
nig, that it FO not. It; 15, the duty of the caſhier, 
appointed by the directors ot the bank to receive 
theſe, king of ſubſcriptions, to fill up the receipts 
Witt the; Dames of the fabſeribers or perſons from 
whom, they originally receive the money; for until 
the blank left in the printed form be ſo filled up, 
the infrument does not. became an acknowledge 

ment of Payn ment, or. in other words, a receipt fon 


money. 
* 


nal 
CO! 


d in 
the 
| to, 
1 to. 
le. 
nent 
; the, 
nent 
elpt 
ſub- 
y to 
ſtru- 
0 be 
very 
to be 
U Ok- 
went 
5 One 
NOW 
ll be 
"Is 
it in- 
"ecerpt 
tatute 
q op. 
aſhlicr, 
cccive 
eceipts 
3 from 
r untl 
ed up, 
edge. 
int for 
money, 


CASES IN CROWN LAW. 
money. If any aſſignee of the ſtock, or other per- 


fon, take ſuch a paper without the ſubſcriber's 


name being inſerted therein, he has no reaſon to 
complain of it as a fraud, becauſe, if fraud enſue, 
it is the conſequence of his own negligence, for jf 
he had nierely looked at it he muſt have perceived 


that it was nothing more than waſte paper. It is, 


while in ſuch a ſtate, no more a receipt than if in- 


ſtead of the name of the original ſubſcriber being 
omitted; it had omitted to ſtate the ſum profefled to 
be received. The ſecond count only ſets out the 
firſt receipt, and it was ſaid, that for any thing that 


appears to the contrary it may be a receipt for 
| money from the aflignee of this ſtock, but the fame 
objections apply to this count as were made to the 


inſtrument as ſtated in the firſt count. It was faid, 
that this inſtrument appears to be as much a receipt, 


as that did which was ſet forth in the caſe of Rex v. 


Harriſon, namely, 1777, June 16, Bank Notes, 


C. 32104.” but in that cafe, the book in which 


the entry was made imported to be a book contain- 
ing receipts for money received by the bank from 
their cuſtomers, and therefore thewed that the mo- 


ney was received from the party to whom the book 


belonged. | 


Tur priſoner was accordingly diſcharged. 
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If a perſon . the Old. Bailey in ee Seſion 17935 


—— 3 Thomas Morris Nicholſon, James Jones, and Willian 


under the hat, Chuppel, were tried before S1 ARCHETBALD Mac- 


—— | DONALD, * KN T. Chief Baron of the- Exchequer, 


money vo- preſent, MR. nn G and Ms. gs 


luntarily on 5 
the event, RodEKE: 7-5 Mg 6 
ear indictment charged, that they.” on the 24 


receive the 


ſtake if he November 1794, one promiſſory note called a bank 


— poſt bill, value. twenty pounds, &c. and one other 


fo 7 ukivg hromiſſory note called a bank-poſt bill, value fifteen 
up the takes 


ſo depoſited PO pounds, &c. and alſo ſeven guineas, the property 
by him on and monies of IV iilianz rene pe Oy: did 


the table, is 


not a feloni- ſteal, take, and carry a- . 
— Tus ExvIDENOE. -I illiam. Quttwright; the pro- 
party was ſecutor, had on the 15th June 1794, received. the 
made to ap. notes and money mentioned in the-indiettnent from 
the money THE EARL OFNLANSFIELD; with whom he had long 
2 — 1 lived in the capacity of bailiff, and by whoſe intereſt 
4 _ col- he had been on the fame day, admitted a penſioner 
in the Charter-houſe, where he: had locked up theſe 
ſavings of. his induſtry in a deſk in the room which 
was appropriated to him by the managers of that 
charity. On the 2d of Nevember following a man, 
who it afterwards appeared was the priſoner Nichol 
fon, but whom he had never ſeen or known before, 
called on the proſecutor, and pretending that he had 
an acquaintance whom he wanted to: get into the 


Charter-houſe, deſired to ſee the rules. The proſe- 


cutor deſireck him to walk up ſtairs into his room. 


5 . 


© Sog F 2 g. 8 E 


| CASES IN CROWN LAW. 


and opening his deſk, which Nicholſon ſeized this 


opportunity of looking into, took out the rules and - 


gave them to Vicholſon, who peruſed them and ſaid 5, ] 
they were very good, and that he liked them very well. Cnarrau's 


Nicholſon having familiariſed himſelf with the pro- 
ſecutor, propoſed that they ſhould take a walk to- 
gether, to which the proſecutor aſſented, and Nicol» 


fon conducted him to a public-houſe in an adjoining 
ſreet. On entering the publie-houſe a perſon, who 


afterwards the proſecutor found to be Chappel, ad- 
drefſed himſelf to Nicholſon, ſaying, © Hare you ſeen 
any thing?” Pes, replied Nicholſon, ** T hare 
* ſeen what I am very well ſatisfied with, and I have 


got what I want.” Nicholſon, accompanied by 


Carturight and Chappel, then went into -a room, 
and while each of them were drinking a+glaſs of 
liquor, Jones, the other priſoner, entered with a 
glaſs of liquor in his hand, ſaying, by way of apo- 
logy for his - mtrufion, ©* Gentlemen, I hope no of- 
'« fence.” Chappel replied, ©* No, fir, no offence at 


all.“ Jones being thus admitted to the company 


entered into converſation, ſaying, that he was a 
nband-weaver juſt come from Coventry to receive 
a legacy of four hundred pounds that had been left 
to him by his aunt who was lately deceaſed. Chappel 
aſked Jones in what fituation of life his aunt had 
made her money. Jones replied, She farmed a 
workhouſe, and pinched the poor.” He then pulled 


| from his pocket a quantity of papers, and diſplayed 


them with great oftentation like bank notes to the 
company; ſhewing one of them to Chappel, who 
faid, “ Ay, I fee it is good, but 1 imagine, you 
think no body in company has got any money 
but yourſelf.” No,“ ſays Janes, Þ will lay 

| | you 
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179% vou all ten pounds that you cannot each of you 
— produce forty pounds in two hours.“ The parti 
lere. and. irvinediately on this bet being propoſed left the room 
CarH s and went into the ftrett, © Chappel and N*eholfon 


CAsE. 


could produce the money within the time if he could 


bis room at the Charter-houſe, where he opened his 
deſk and took out- two notes, a twenty pounds bank 
poſt bill, and a ſifteen pounds bank poſt bill, indorſed 
«. Mansfield,” which, together with five guineas 
which he took from a little box, made up the forty 
pounds and five ſhillings; and on Nialbolſon obfers: 
ing that he had better take enough, he added tu 
gui nens more to this ſum. Nicholſon andCartwright 
then walked: together until they caine to a ſtand of 
eoaches, here Nirholſn called a coach, and or- 
dered the coachman to driven them to rde ſþotted 
horſe in Moorfields,, where Chappel in the hearing of 
Nichotfon had, on leaving the room of The publit- 
houſe, faid he would go. On gettmg” but of the 
3 | coach and gomginto a back room of this houſe, they 
0 found Chappe! and Joes there. Each tobk his eat 
at a table that ſtood in the room, and Jones put 
down a paper of ten pounds for each that could pro- 
. | duce forty: pounds. Cartwright accordingly pro- 
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Ee duced his money, won his ten poundb, and put the 
N paper without looking at it into his pocket. - Jones 
Y then inſcribed four letters on the table with chalk; 


H. ©. N. IL. went to the fartheſt end of the room, 


- warned his back to the table, and offered to lay the 
company à giunea a piece, that he would name 4 


better: that t! ley. Was ts. make by the ſide of theſe 


2 


tellmg Cartwright, as they went along, that they 


do the fame. © Carttoright told them he could pro- 
duce it immediately, and he and Nicholſon went to 


\ 


CASES IN CROWN LAW. | 7010 
30 and to put under a baſon. A letter was accordingly 1794. 


rties made by the fide, of the four former letters, and — 
oon I baden was put oper the whole. Jones named a letter Ns. d- 


Jones, and 


2 and did not name the right letter, by which he loſt ue WM 


they + guinea. a piece to the other three. Jones propoſed TI 

ole to call a letter again, and offered to lay them what - 1. 
pro. ever ſum, they choſe: to riſł that he would gueſs right. 1 
t to Nicholſon ſaid, ** He is ſure to loſe; we may 40 well | 
| his «* make it more; I am ſure he won't win; we may as 9 
hanke 0 well eaſe him of the money his aunt left him; he "0 
fed fas more than he knows what to do with.” Chappel ; | 
eas alſo uſed expretlions to the ſame effect. Various { : 
forty ſums were propoſed, until Cartwright's mind was fo 9 
fore: worked up to the hope of gain, that he laid all his 1 
«od notes and the {even guineas on, the table. Another 9 
right letter was then made, and covered with a baſon as 4 ; 
dof before, and Jones deſired to gueſs again; and he: UH 
r gueſſed right. . Chappel exclaimed, Ile is right ;” 9 
ted and Jones came to the table and ſwept the money 1 
g of and notes all off, and went to the door; to which 1 
iblie⸗ (urturiglit made no objection, conceiving that he, A 
E the Carteright, had fairly loſt the money to Jones.-— 3 
they During theſe tranſactions, it happened that three of 4 
eat the Officers belonging to the Police Office in Shore- 1 
„ put dirch, came accidentally into the houſe, and ob- A 
pro- lerving Jones run haſtily towards the | door, they 1 
pro- teized him and brought him back into the room, 1 
we when perceiving from the chalks on the table what if 
Jud had been going forward, they took them all into | 4 
chalk, cuſtody. On Jones was found four guineas and a, i 
on half in gold, and a two-guinea-piece, with the bank bi 
y the notes Cartwright had loſt, and a great number of ö if 
me 4 flaſh notes, but no real ones. On Chappel was found, 1 
- theſe eighteen N two pieces of 0 and a falſe is 
and „ ö hay note. ; 
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CASES IN CROWN LAW. 
note. On Nicholſon was found a guinea and a half 
in gold, and a number of flaſh notes. Cartwright 
had neyer ſeen either of theſe men before; he ad. 
mitted that he intended to gamble ; that he certainly 


had the guinea which he won from Jones; and that 
if Jones had gueſſed wrong the ſecond time, he ex- 


pected to receive from him forty-two — ſeven 


ſhillings, the amount of the ſtake. 

Ms. KnowLys, the priſoner's Counſel, ſubmitted 
to the Court, that there was a material diſtinction 
between this caſe and the common caſes where mo- 
ney is obtained by meaus of ring dropping ; that in 
ring dropping caſes the property obtained, though 
voluntarily on the part of the profecutox, was not 
by an abſolute but conditional delivery, ſo that until 


'  fomething elſe took place the property was not in- 


tended to be parted with, and therefore a con- 
ſtructive poſſeſſion ſtill remained in, the proſecutor; 
but in this caſe the money was loſt, and the proſe- 
cutor really ſuppoſed it to be fo, and parted with it 
abfolutely without any thing being to be afterwards 
done by the party, or without any expectation of its 
being to be returned to him again in any event 
whatever. | 

Tax Cour was of opinion, that it was for the 
Jury to judge whether the priſoners, from all the 
circumſtances of this caſe, had not a dominion over 
the property of Cartwright from the ver ry beginning, 
and that all which followed were the means made 
uſe of to get the money into their hands. 

Taz Jury found the priſoners Gv1LTy; but the 
judgment was reſpited and the cafe ſubmitted t to the 
confideration of THE TWELVE JuUDGrs. 

Tue priſoners received a free parton, and veie 


diſcharged previous to the April Seſſion 1794. 
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at the warehouſe of Mr. Wilſon, a ſilk manufacturer — 
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CCC 
The Kine ageing J OHN PaRKEs. it 


Cast 255, 


Ar the Old Bailey in January Seffion, 1794, John ir « rate: 
Parkes, otherwiſe John Williams, was indicted for fan fell a 


ſtranger 


feloniouſſy ſtealing on the 12th September, . a piece goods, enter 
of black filk mode, of the 1 value of ten ppundy, th e Ur- 1 = 
goods of Thomas Wi ion. 


make out a 


Tur priſoner, on the 12th September 1795, eee 


for them as 


ht, and 
in Bread. ſtreet, in Cheapfi de, and deſired to look at the — 


ſome black ſilk. Pieces of ſilk of various qualities mig to 
were accordingly ſhewn to him. He ſelected the chaſer, an 


piece mentioned in the indictment, agreed for the Nen 


price of it, told Mr. IWilſon that his name was John ——— 
illiams, that he lived at No. 6, Arabella-row, in —_ - "nigh 
Pimlico, and that if Mr. Vilſon would fend it there though the 


tradeſman 
at ſix o'clock. in the afternoon with a bill and re- ſold them for 


ceipt, he would pay him ſor it. Mr. IWilfon accord- ready money, 
ver intend- 
ingly entered this piece of ſilk in his day-book to the ed to give 


debit of the priſoner, made out a bill of parcels for —— 


it in his name, and ſent his ſervant with it to the that the pri- 


place, and at the hour appointed. The ſervant car- — — — a- 


3 the goods and bill of parcels to No. 6, Arabella- arora 
ou, where he found the priſoner, to whom he de- dered them 
Mel the goods, and preſented the bill of parcels, 3 - 
which amounted to 12. 88. The priſoner, after poſe of = 
examining the bill and ſaying it was right, gave franigs them 
the ſervant two. bills of ten pounds each, draw n from 
Bradford, purporting to be ſigned J. Frith, and Co. 
payable on demand at Meſſrs. Taylor, Lloyd, Bowman 
and Co. The ſervant took the bills into his hands, 
and ſceing their amount, told. tbe priſoner that he 


had not tufficient caſh about. him to pay the differ- 
-= +0 


5 — 0 1 EGS ne 


— S n : © ang 
* . Ry z 
« * rr 

* Ye MICE” by ” 

wig? ns 2 4 + 


a ew 


C7 


2 


Worden, _ — 7 


OT Jaw 
2 


9 


= —* * — n w * 
„ NR ns >. 69 I 2 ; 1 


+: 
A oy 
=. 
* Fr 
: * 
5 12 
* 
1 , 
1 
15 
83 
4 ; 
* 
iP 
4 
; 
14 
LY 
I > 
FM 
_ * 
9 
* 
48 
OT 4 
N 
* 
+ : 
8 
"g 
- 
N 
5 
3 { 
© os : 
= 
7 
We. 
1 
"BY 
2 . 
i 
"BY 
| 
i 
, 
WV 
1 


I 
[0 
1 
F 
-Y 
&\ 
7 
4 
ay 4 
, +3 
'F 
wa 
wy 
5H 
. 
5 
4 
+ 
WE 
= 
'Þ 
W 
7 
th - 
7 
1 
by 
7 
1 
1 
5 
45 
+4. 
8. 
© 
5 
* 
— 
4.x 
ao > 
1 
5 
* F 
* 


— rr 
* · 


1 1 > 0 
. 
e DD ag ww 

3 n 


r 
uy 5 


2 . 
rr 


n 


1 — — — — — — 
e e ee 2 LAB: - 
— boos = _— 


— 
2 SY 
— dah. co 


— 


r 0 - Pe 
on Rt Lon bs * 
— 


mee 
FE IIS x 


N ODE. 
n 
n 


1791. 
that he ſliould want mote goods, and that he ua 


Parxss 


Cask. 


e 


CASES IV GROWN LAW. 


ence. The priſoner replied that it was immaterial ; 


call on the enſuing day at his maſter's to look otit 
what other goods he wanted, and take the chan ge. 
The ſervant accordingly left the goods and returned 
home with the bills, which, the next morning, he 
gave to Mr. JVilſon, but on preſenting. Wen at 
Taylor, Lloyd, Bowman and Co. it was diſcovered that 
they were mere fabrications and of no value; and 
on enquiry at No. 6, Arabella-row, it appeared 
that the priſoner had only. bargained for the lodgings 
the fame morning, and that bs abſconded with the 
goods in a few minutes aſter Afr. Wilſon's ſervant 
had left the houſe. Matters remained in this ſitua- 
tion from the 12th until the 21ſt of Septeniber, dur- 
ing which interval the entry that had becn made in 


Mr. Wilſon's day-book of the ſale of theſe goods to 


the debit of John Williams, was copied into the 
Journal, and from thence poſted regularly into the 


"ledger, On the 21ſt September, Mr. JI ilſon's ſer- 


vant apprehended the priſoner in 7 leet-ſtreet. 


Mu. Kxow Lys, the priſoner's Counſel, ſubmitted 


to the Court, that as Mr. /fi//on had ſold the goods 


to the priſoner, made out a bill of parcels to him 
for them, actually debited bim for the amount in 
his books, and had received notes in payment 


for them, it was impollible to conſider this a felony. 


Tag Cobkr left it with, the Jure to conſider 


whether there was not in the mind of the pr iſoner, 


at the time of this tranſaction, an original inten- 
tion to obtain the goods feloniouſly, and whether 
Mr. J/ Uſon intended to part vith the property with. 


out receiving the money. 
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CASES IN CROWN LAW. 705 


TnE Jury found the priſoner guilty of an inten- 1794. 
tion to defraud Mr. Wilſon, and that it was not- 
Mr. Wilſon's s intention to give him credit. popping ; 
Ox this finding the caſe was reſerved for the 
opinion of THE TWELVE JUDGES. 
No opinion was ever publicly communicated on 
this caſe ; but previous to April Seſſion 1794, the 
priſoner received a free pardon of the larceny 
and felony of which he had been convicted. He 
was, however, at the ſame April Seſſion, indicted 
at Hicks's Hall for the miſdemeanor, in obtaining 
this property fraudulently from Mr. JV ſon, and on 
this indictment he was convicted, and ordered to be 
impriſoned fix months in Newgate; and, during the 
firſt month, to be ſet once on the pillory for the ſpace 
of one hour, in Holborn, oppoſite to Hatton- 
garden which ſentence was executed accordingly. 


The KING againf{ ELIZABETH PolNTING. Cane 256. 


| Ar the Old-Bailey in June Seſſion 1794, Elizabeth An indict- 


Pointing was indicted on the ſtatute 3 & 4 Will. and bing 


Mary c. 9. for ſtealing, on 26th November 1793, lodgings, 


a pair of ſheets and a coverlid, the property of John ng. — 


May, in a lodging-room let to the faid Elizabeth let to the 


Pointing by the ſaid John Muy. 22 


Tax proſecutor was a ſhoe-maker, the upper part Ported by 
evidence that 
of whoſe houſe was let in lodgings ; but he always — were let 
intruſted his wife to let them, and to make the 27 his wife. 
agreement herſelf concerning them, and he ce : 
| t 
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1 1794. that his wife had let theſe » lodgings with his ap- 
"4 pi probation. M 
bt W * In was objected, that as the 7h", TEASE ſtated the - 
5 | lodgings to have been let by the huſband, it was 1 
iy not ſupported by evidence of their having been let 10 
10 by the wife. * 
„ TAE priſoner was found Not Gully —Sed Quere ot! 
0 | ne 
»Y | A ( 
74 : . | | « 9 
13 Cask 257. The KING againſt ANN SCALBERT. « 0 
EM 7 > SF - 
br r on Ar the Summer Aſſizes at York, in the year 1794, ” 
1 . during the Ann Scalbert was indicted and tried before Ms. EY 
al . "ot USTICE LAURENCE for the murder of Mary Seal . : 
1 * felony, the her, | | | « 5 
ih R's, DukixG the trial, one of the Jury was ſeized Then 
"of = re- with. a fit, and was carried out of the Court in an * 
0 eleven, to- inſenſible ſtate. The Judge waited ſome time in oh 
R me = hope that the Juror might recover; but at length WM ,... 
=o re-ſworn to one of the Jury who came from the ſame neigl- if nn; 
* | ag e Pri- pour hood, requeſted permiſſion of the Court to go R 
8 | to the public-houſe to which the fick man had been h 
ir taken, to inquire into his ſituation, and he wa ode 
* | ſuffered to go, accompanied by a bailiff, who was il :.. 
ſworn to. attend him. Upon his return, he ws . 
=o ſworn true anſwer to make to ſuch queſtions 8 * 
ö 5 7 | „ ſthould be demanded of him ;” and he then de A 
bo ; poſed, that from what he had ſeen of his fellow Yf the 
ff Juror, and from what he knew of the ſtate of his . d 
I health, he did not think he would be able to at Wil = 
= tend that trial immediately. * 
f | Ms. pr 
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* Ms. JosricE Launkxcz thereeupon, after read- 
ing from a manuſcript book of Mn. JusTICE Bor- 
| the LER the caſe of Jones, otherwiſe Horner, where a Cass, 
On Jury, on account of the intoxication of one of the 
n let Jurors had been diſcharged, diſcharged this Jury, 
and ordered another Jury to be ſworn ; and all the 
WIS. other eleven Jurors ſerved 8 the ſecond 8. 
nel (a). 8 
Tux prifoner was convicted, and executed. 
(a) « If,” ſays Sir Matthew Hale, wo © after the Jury ſworn and 
« departed from the bar, one of them, wiz. A. wilfully goes out 
« of town, whereby only eleven remain, theſe eleven cannot give 
| any verdi& without the twelfth, but the twelfth ſhall be fined 
1794, for his contempt, and that Jury may he diſcharged, and a new 
Mx « Fury ſworn ; and new evidence given, and the verdict taken of the” 
Seal „ new Fury; and thus it was done by good advice at the gaol | 
* delivery at Hartford, in Auguſt the 15th, Car. 1, in the eaſe of 
| Hanſcomb, the departing Juryman.” 2 Hale, P. C. 295. And Sir 
ſeized Thomas Raymond ſays, In the caſe of one Ferrers, againſt whom 
in an an information was exhibited for forgery, it was reſolved |] by all 
3 the Juſtices, that although the jury be charged and ſworn in the 
caſe of a plea of the crown, yet a Juror may be drawn, or he Jury 
ength dſniſed, contrary to common tradition which hath been held by 
neigh many learned in the law, Raym. 84. and this caſe is ſaid to have 
to go exploded the opinion that did once prevail, that a Jury once . froorn 
g been and charged in any criminal caſe <vhatſoever, could not be di iſcharged 
| f without giving a verdict, Foſter, C. L. 31. This however appears 
1 * to de ſtill the general rule in criminal caſes, 2 Hawk. P. C. c. 47. 
10 Was 1. Rex v. Lord Delemere, 4 St. Tr. 232. Rex w. Jelf, 2 Stra. 
hne was 984. but Mr. Juſtice Foſter, who in the caſe of the Kinlecks, exa- 
ons 38 mined this point very elaborately, ſhews upon the authority of 
A dir Matthew Hale, Noobæc coe Caſe, 4 State Trials, 64. and other 
* authorities, that it may in certain caſes be done avirhout the conſent 
fellon f the parties, and concludes, Upon the whole, my opinion is, 
of his that all general rules touching the adminiſtration of juſtice, 
e to at- muſt be ſo underſtood as to be made conſiſtent with the funda- 
mental principles of juſtice; and conſequently. all caſes where a 
| Rrict adherence to the rule would claſh with thoſe fundamental 
My. Principles, are to be coffidered as ſo many exceptions to it.” 
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- Gar 288. The Kixo again ainſt Ann | Roxx163 and Other, 


2 7 BW Ar he Old Bailey in September Seſſion 1793, 


evidence that dictment which charged „that he, on the 19th 
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ment for put- . 
ting off coun- * James Runnigs, otherwiſe Pendegraft, was tried be- 
E 


rerfeit alles fore Mr. JusTICE ASHHURST, preſent Mn. BARON 


— ſop- Hornau, and Mu. Ju8TICE Rookk, on an in 


the priſoner 
put off coun- * July, nine pieces of falſe and counterfeit milled 
terſeit mo- none and coin, each and every of them coun- 


ney, though-,, 


ſuch money ©* terfeited to the likeneſs and ſimilitude of a piece 


+ of good, legal, and current milled money and 


ſilver coin of this realm called A sH1L11NG, and 
*© thirty-three pieces of falſe and counterfeit milled 
money and coin, each and every of them made 
and counterfeited to the likeneſs and fimilitude 
of a piece of good, legal, and current milled 
money and ſilver coin of this realm called 
SIXPENCE, the ſame ſeveral counterfeited pieces 
of money not being then cut in pieces, then 
and there unlawfully and feloniouſly did put af 
to one Iſaac Page, at a lower rate and value that 
the ſame counterfeited pieces of milled money did 
by their denomination import and were counter 
feited for, that is to ſay, for one piece of cure! 
gold coin of this realm called Ax HALF GE. 
being of the value of ten ſhillings and ſixpence 

LL againſt the form of the ſtatute, &c.” 

 Wurs the bad money which Page had receive 
was produced i in evidence, there was no milling not 
| any appearance of milling on any of the ſhillings © 
ſixpences, and indeed it was proved by officers from 
the Mint, aud admitted by the Counſel for the Crown, 


5 that this mone ey. never bad been milled, . nor * at 
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which is always put on the ſhillings and Gixpences 1794. i 
rs. coined at the Tower. 22 N 0 4 
By the ſtatute 8 & 9 Will. 3. c. 26. f. 6. it is Cas. ll 
793, enacted, ** that if any perſon or perſons whatſoever | ; 
d be. „ ſhall take, receive, pay, or put off any counter - 9 
FRED feit milled money, or any milled money whatſoever 1 
1 in. «© unlawfully diminiſhed, and not cut in pieces, a: 1 
19th « or for à lower rate or value than the ſame by its 0 i 
milled « denomination doth or ſhall import, or was coined * ' 9 
LOUn «© or counterfeited for, that then ſuch peeve 3 1 
piece WW. « perſons ſhall be adjudged guilty of felony.” | 
7 and Mu. KNowLys, the prijoner's Counſel, contended F 
, and that the evidence in this caſe did not ſupport the 4 
mille charge in the indictment; for the indictment, as it 1 ; 
made neceſſarily muſt to follow the deſcription of the 9 
litude offence in the ſtatute, galleged that the counterfeit 1 
milled money was milled, but the evidence, inſtead of rov- 1 
led A ing this material allegation, prov ed directly the 1 . 
piece contrary; namely, that the money produced, as 1 il 
, then that which had been illegally 225 off, Was not 1 
put o WW nilled. 7 
ie that Tune Jury found the. priſoner guilty ; ; but the 7 ig 
ey did, Court reſerved the caſe, together w ith the caſe of it [2] 
ountel: Hannah Dorrington, tried at the ſame Seſſion under 1 
currem circumſtances preciſely ſimilar, for the conſideration | i 
UNE” of the TwELvE Jupers; and in January Seſſion 50 
xpence. 1795, the ſame point occurred in the caſe of £ hineas | WW 
= : Jacobs and Lazarus Lazarus, which caſe was alſa "0 
eceive reſerved. | 1 
ing nal Is the February Seſſion 1795, the four ccnnithy 1 
lings ct were put to the bar, and MR. J USTICE ASHHURST it | 
ers from delivered the opinion of the TwELvE Jupcts ta 'R 
Crown. the following effect. I am commiſſioned by the reſt 1 of 
any xj o the Judges to communicate their opinion on py 
ow | „ Io 9 
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Runnic's. 


Care, 
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theſe ſeveral caſes, which, though four in number, 
are preciſely the ſame in their cireumſtances. The 
form in which the preſent indictments are drawn is 
that which has been invariably uſed in proſecutions 


for this offence, from the period of paſſing the 


ſtatute to the preſent time. The ſeveral and com- 
ponent parts of this form of indictment are well 
and regularly connected, and purſue with preciſion 
the deſcription of the offence in the Act of Parlia- 

ment. As to the expreſſion of“ milled money,“ 
it appears moſt clearly” from the, definition of the 
word ** coining,” that it cannot have any reference 
whatever to the edging which is put on real and. 
lawful coin. The proceſs of coining, in all its cir- 
cumſtances, 1s minutely deſcribed by Mr. Chambers 
in his Dictionary of Arts and Sciences; “ coining,” 
fays he, is either performed by the hammer or the 
* mill; the firſt method is not now uſed in Europe, 
** eſpecially in England and France, though the 
only one known until the year 1559, when a 
*© new machine, or coining-mill, was invented by 
an engraver, one Anthoine Brucher, in the 
King's palace at Paris; for the coining of coun- 
ters, &c.” and then he goes on deſcribing the 
various parts of coining ; from whence it is plain, 


_ that the operation of mulling is a diſtinct and differ 


ent operation from edging, It is milled money before 
it is edged moncy, aud therefore thoſe marks on the 
edges of the lawful coin are not neceſſary to con- 
ſtitute that deſcription of coin which is called milled 
money. The money-coin at the Mint in the Tower 
is milted money before it is edged; that is, before 
thoſe marks which have been falſely imagined to 


conſtitute: milled money are put on it. The deſcrip: 
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tion of milled money, both in the Act of Parliament 1794. 
and in the indictment. is perfectly correct; for the RN e 
milling muſt be performed before it is edged. For Cass. 
theſe reaſons the Judges are all of opinion that the 
indictment is properly drawn, aid ſupported by the 
evidence, and that all the priſoners have been legally 
convicted. | : | | 

Tux four priſoners accordingly received judgment 
to he impriſoned one year in Newgate, and fined 
one ſhilling. 


The KING againſt WILLIAM HUNTER. Car 259. 


Ar the Old Bailey in December Seſſion 1794, 0 00s 0 


Iiliam Hunter was tried on the ſtatute 2 Geo. 2. : "Ou Bill 
c. 25. before Mr. BARON PERRYN, on an indiét- dee mg 
ment which ſtated, “that JYVillam Hunter, late of ceipt ſtamp, 


| ; f ; and affixed 
the pariſh of &. Mary-le;/trand, in the county to the Navy 


* of Middleſer, labourer, on the 25th September os 0 
1794, had in his cuſtody and poſſeſſion a certain face of it, 


paper, partly printed and partly written, called 3 


A NAVY BILL, ſigned by Sir Andrew Snape _ within 
; the ſtatut 
' Hammond, Bart. Sir John Henſloe, Kut. and . 


oy | 2Geo.2.C.25. 
George Marſh, Eſq. three of the principal and 2 Geo. 2. 


5 5 ; — 1 c. 22. but as 
otficers and Commiſſioners of his Majeſty's Navy, the money is 


„ which 6 l 3 : paid on ſuch 
; ich ſaid paper, partly Printed and partly written, bene 
called A NAVY BILL,” is to the tenor and effect and it was 


tollowing, (that is to ſay) — nga 


receipt at the Navy Office, it may, by proper awerments in the indictment, 
e brought within the protection of thoſe ſtatutes as à receipt for money. 


ce 


cc 


k4 RECEIVED 


PPP — —_— — — — 
* * * $ \ Ls —— v7 
bo A A le 2 
4 ho * ThE . F 
<1 PRE. COON . — bs y 
n 1 2 
S Ce TTY DEE ng 
cs: ing. bt os my ' 
* =”. x 5 « q 


rr 
6 n =, 
-» 2 — 


- RO EE x 


; 2 1 7 2 , K* 3 
8 RA int AYIA her, k SIR * n dry. a7 8 —— 0 F 
1 Er 22 "I a a T — > — — 8 F * rein 
DB ef IS WI GE Coe CER Pa Sn, be. of on” 244 a „ Oe * „ „1 2 es. 5 
uf * N = 
__ NS et ny ons oe ones — o o 
os - 


1 1 1 n « = 5 
. 


„ "Fs 1 4 
1 8 —5 hy * 2 Ee ot 8 2 
* = 7 3 = Cy 4 
Rd ey : 2 * 2 - 2 
be +> — pF ”. 2 he. Ry — 2 — * a . 
f 0 3 a . 9 - 


— 


—— 
= 3 7 
3 
* n — + 
p SE I i ot! her 
; uns 
22 2 ** 5 — 
n N 1 a 
rr rer 


FF — = 
c Ne r — 2. . fo. 
26 . * 

n 4 — e 5 

2 8 e 4 * 
ay 2 Wees. NS . 
n 4 os 


3 
Pp 2 
* 3 * 
D ES, 
p 2 gp FR 
*. 2 A * 
No FN Ne 
* * * — 
. Hala. cm 
* 15 . 


— * — A 4a * 1 . a> ae Sth dns” Cas tr 3 Mon W 
- r IS OE AR — 1 2 e 25 7 +08 
—— F< - — b N X 7 4 - Y \ * 5 
* N N * 3 2 a $ 1 „SFF. E ” gs, r 
. —- 1 = GS 5 8 2 N . 7 7 82 — * —— * * ps — wy > 1 * . * EIT N W 
=D: SCENE TER Re SITS 3 N | * 2 $ * : 


ae, — . 3 De 
ES 


** "LES Et TY 
0 22 . 


2 


r 
S 


re TT LEN 


SIE 
ck 


* — 
8 
* * 4 : a 4. 
„ 


9 


= 


* 


3 - — . 
: — nag ergy = a 
49. og # 25s FE — 


Bs rn, 


| . | EXTRA, 4 N 
RECEIVED the 20th September, 1794, No. 660. (th: 
No. 1053. | « 0 

1794. To Edward Wilſon, Pilot, J P1L0TAGF. « « 
EXTRA in reward for his 
ſervice between the 1ſt 
June and 8th Sept. 1794, . 
in piloting his Majeſty's nu 

ſloop Lord MurcRrAvE, hs 
from the River Humber 
> £125 and 


to the Downs ; thence to 


: Spithead, and back to the = 
River Humber, and at- fal 
tendance; as appears by | (tt 

a certificate in the Comp- | |” 3 
troller's Office, the ſum of | four- Pence, 1 
TWENTY-TIVE POUNDS. j — 

A. S. HAuMON D, J. HENSLOE, Gro. Maxsn. 
And under which ſaid paper, partly printed, and th 
partly written, called a Navy BILL, was then and 34 
there contained a certain order in writing, for Is 
payment, (called an afſtgnment for payment) of the Fa) 
ſaid ſum of money mentioned in the ſaid paper, ec 
partly written and partly printed, called a NAvr 5 
BILL, bearing date the twenty- fourth day of Sep- 85 
tember 1794, and ſigned by George Marſh, Eli. FA 
George Rogers, Eſq. and Samuel Marſhall, Ejq. pe 
three of the ſaid principal officers and Commiſſion- 1 
ers of his Majeſty's Navy, which ſaid order in te 
writing for payment (called an aſignment for pay- 2 


ment) of the ſaid ſum of money mentioned in the 


ſaid _ partly printed and partly written, called 
A NAVY 


CASES IN CROWN LAW. 


A NAVY BILL, is to the tenor and effect following, 
(that is to ſay) 


«© No. 6460, 95 be paid out of . 2000 re- 
« ceived 8 Sept. 1794, and applied to pay * 
« on the head of wages. 

«© G. MARSH, G. RocEss, 8. . | 
«© ASSIGNED the 24th September 1794. O. S.“ 


And upon which ſaid paper, partly printed and 
partly written, called A NAVY BILL, was then and 
there contained a certain Indorſement, partly printed 
and partly written, ſigned by one Thomas Davies, 
Chief Clerk to the Comptroller of his Majeſty's 
Navy in his office for bills and accounts, which 


{aid indorſement is to the tenor and effect following, 
(that is to ſay) 


„Tn certificate within mentioned i is indorſed by 

« Edo. Vilſon, payable to Mr. En. Thornton. 
n 
AxD the Jurors, &c. further preſent, that the ſaid 
Willam Hunter, on the ſaid 25th September, in the 
34th year aforeſaid, with force and dms, at, &c. fe- 
loniouſly did falſely make, forge, and counterfeit, 
and cauſe and procure to be falfely made, forged and 
counterteited, and willingly act and aſſiſt in the falſe 
making, forging, and counterfeiting à certain re- 
cerpt for money, (ro wIr) for the ſum of twenty- 
five pounds mentioned and contained in the ſaid 
paper, partly printed and partly written, called 


A NAVY BILL, Which ſaid falſe, forged, and coun- 
terteited receipt for money 1s as follows, (that is to 
ay,) 

„Wu. THoRNTON. 

«© Wu. HUNTER.“ 


With 
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CASES IN CROWN LAW. 
With intention to defraud ic our Sovereign Lord the 
King. | 

Tuk SECOND COUNT charged the priſoner with 
having uttered. the forged receipt, knowing it to be 
forged, with the like intention. - 

Tur TnI xp, FourTy, Frrru, and Stx1y 
Counts charged him reſpectively with having forged 
and uttered the receipt with intention to defraud, 
Iſt, his Majeſty; 2d, The Right Honorouble Henry 
Dundas ; gd, William T dernen 5 

SIX OTHER COUNTS, Mutatis mutants, charged 
the receipt to have been forged in the name of 
FFilliaem Thornton only. 3g 

S1x ornERn Cours varied only from the pre- 
ceding by calling the inftrument forged an acquit- 
tance for money inſtead of a receipt. | 

Axp THE sIx Lasr Counts charged ſuch de 
quittance to have been forged and uttered in the 
name of JVitliam Thornton only. = 

Tus facts of the caſe were as follow :—FEduard 
IVilſon, who was pilot on board his Majeſty's ſhip 
** The Lord Mulgrave,” commanded by Capt. Rhodes, 
received a certificate for his ſervices on board that 
{hip from June to September, 1794, which, on Tueſday 
9th September, he indorſed over to be paid to /. 
liam Thornton, a Ship Agent and Exchange Br oker, 


The Certificate, at the time it was thus indorſed, 


was as follows: * To the Honourable Commiflfion-— 


ers of his Majeſty's Navy, This is to certify that 


« Edvard Wilſon was conſtant pilot of his Ma- 
* jeſty's armed floop of war Lord Mulgrave, Tho 
*© mas Rhodes, Eſq. Commander, from the firſt 
* day of June to the date hereof; and that the 
* faid Edward Wilſon, piloted the ſaid floop from 
5 ine river Humber to the Downs, and from thence 

3 « tg 


the 


with 


CASES IN CROWN LAW. - 


« to Spithead, with convoy from thence back to 
« the ſaid river Humber, where he moored her with 
« ſafety; and during that time behaved with great 
« propriety and fidelity. Given under my hand, 
this 23d September. Taromas RHODES.” 


Ir was indorſed thus: —“ Pleaſe to pay this to 
« Mr. William Thornton—from your humble 
« Servant, 5 EDwarD WILSON.“ 


Bur when this certificate was produced in evi- 
dence, there appeared to have been added to it 
the following words: 

„No books for the above time, Nodes. 
This certificate entered, P. H. 11th September, 
„1794. —The priſoner, William Hunter, was a 
clerk in the office of the Comptroller of the Navy, 
and it was his particular department in that office 
to take care of the pilot certificates, and make out 
the pilot bills. The name of the chief clerk of this 
office was Thomas Davis; and it is in this office that 
Navy BILIs are firſt made out. The proceſs of 
making out the preſent Navy Bill, to which, upon 
the like occaſions, the practice of the Navy 
Office invariably conforms, was as follows: On 
the production of the certificate to Thomas Da- 
vis, he filled up THE Navy BILL with the words 
Received the 20th September, 1794,” which 
mean that it was regiſtered on that day; be then 
added the No. 660,” which is its number in the 
Regiſtry Book, and the word „ extra,” ſignifying 
that it was granted for extraordinary ſervices ; he 
then aſcertained the ſum due; inferted the words 
* Teenty Five Pounds,” in the body of the bill, 
and the figures © 25” in the margin; and ſigned 

the 


715 


1794. 


HunTeRr's 
Cask. 


1 
N 4 ö 
2 88 8 2 ” a A 


= _ —— i 
4 


nn r 
2 2 * * > 4 a” * 3 . 5 
8 „ N ZI ran Heer” 8 
— — „ 2 n pt 


0 
2 "FIRE n 


- RIAA 9 mo ve 

=> Wo - dy 
: — * 3 

2 AD * 8 «x * 4 


WO 
* 7 
Ef, 
* ; | 
oy 
v8 
bl 
3.8 
9 
Me. l 
HY 
MA 
1.54 
"ERC 
1 4 
. 
8 
9 
5 
I 
5 


— Loa 2 : 41 2 


* 


Det 


_— a — — _ 
2 n +, Sov © - — 4 * 

—— — . - 2 — 

ry or ; 5 = 8 

An. = fo, . 


4 


— — 
F 


* 1 dee gar > 63 


3 a 


— Weg 4 
— — — n 


— 
= 


7 ; 
© err r F — 
S A 8 0 
r 
4 Pant PI | 
* »L- 2 - 2& p — 


716 


1793. 


Houxren' 8 
Cask. 


CASES IN CROWN LAW. 


the initials of his name in the left hand margin, 
„TJ. D.“ the number —= 55 ſignifying another entry 


which is made of it in 3 book, and the year in 


which ſuch entry was made. It was then ſent, in the 


uſual courſe, to the Commiſſioners, and was regularly 


ſigned by the three whoſe names appear at the bot. 


tom of it: Hummond, Henſloe, and Marſh. The bill 


thus ſigned, was then carried to the office of Olirer 
Standard, the Chief Clerk and Comptroller of the 
Treaſury, as a record, to be entered in that office, 


and to be aſigned to the Treaſurer of the Navy for 


payment. Mr. Standard accordingly ſubjoined the 
aſſignment to it; put his initials © O. S.“ in the 


margin; and ſent it again to the Commiſſioners, 
three of whom, Marſk, Rogers, and Marſhall, 


figned this afjignment with the initials of their re- 


ſpective names, and fent it in the regular courſe 


back to the office of Thomas Davies, who again put 
his initial on the left hand, to aſcertain that it was 


come back again to the Comptroller's Office, and 
had had the alignment ſet off againſt the entry of 


te Naoy Bill. Thomas Davis alſo made on it the 


_ — 
- | 


following indorſement for the information of the 
Pay-Office : , 
The certificate within 
mentioned is indorſed 
by Ed. Wilſon, payable 
« to Mr. Wm. Thornton. 
* 0; Davis.” 
Ix this ſtate it was carried to the office of the 
Clerk of the Ads, on the 25th September, to be 
entered there, and delivered to the parties or their 
agents ; but it was firſt entered in the Pilot * 
an 


CASES IN CROWN LAW. 717 
and then in the Delivering Book by Major Woollard, 1794. 


Sn, a clerk in the office, as delivered on that day to the 2 5 

r priſoner William Hunter, whoſe official duty it was Car. 

rin to receive the documents in this buſineſs,. and to | 
the forward the completion of THE Navy-BiLL through 1 
arly the different offices; · but it did not appear whether . 
bot. in fact it was delivered to the priſoner or not, there 1 
bill being more Mr. Hunters than one: And Major | 1 
wer Il oollard was not certain whether the name Major 1 
the « Moollurd,“ written with red ink on the bill, b 
ice, purporting that theſe entries were made by him, { 
for was of his hand-writing or not. He however de- 53< 
the clared that it was a perfect Navy BILL without IY 
the WW this fignature ; that it would not be ſtopped at the 9 
ers, Pay-Office for want of his name to it; and that he 1 
all, had known of ſeveral Navy-Bills having been paid 1 
re- without that cireumſtance. On the 25th September "IM 
urſe the priſoner at the bar carried this Navy BILL to | 9 
put do James Slane, Eſq. Caſhier of the Pay-Office of | l 
was WF the Navy, who, according to the cuſtom of the 1 5 
and Otfice, perceiving it to be regularly ſigned by the if 
7 of Commitlioners, and certified by Thomas: Davis as 4 
the payable to William Thornton, and finding the 1 
the names iam Thornton,” and William Hunter 1 


ſigned on a four- penny ſtamp for receipt, and wa- 
tered to the Navy BILL; he paid the money to 
William Hunter, the priſoner at the bar, it being 
the conſtant practice of the Office when a Navy 
BL is indorſed, to pay it to the perſon who brings 
it, This mode. of ſigning a Navy Bill had been 
always confidered by the Navy Office as à receipt 
and good diſcharge for the money, at leaſt during 
the forty years that A. Slane had held the office of 

| CO 
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Cathies; . which time the word receipt 
had never been made uſe of. 


were paid on the name of the perſons intitled to re- 
ceive them, being alone figned under the ſum therein 


mentioned on the Navy BILL itfelf ; but fince the 


ſtamp duty on receipts it had been the conſtant 
practice to pay them on their being figned in the 


manner in which the preſent bill was ſigned, on a 


ſeparate piece of paper, properly ftamped and af 
fixed to TR Navy BILL, either with wax, water, 
or other cement, exactly in the ſame place as where 


the name uſed before to be written. The Navy 


* 


ſtated, which were replied to by 


Bill, read in evidence, was preciſely the ſame as that 


ſtated in the indictment, excepting only that after 
the words Aſſigned 24th September 1794, O. 8. 
< there were inſerted the initials T. D. and Major 
* Foollard.” 

Bur Mr. Slane declared that his duty did not re- 


quire him to look at thoſe ſignatures for his autho- 
rity to pay the bill; that it was a very late prac- 


tice to put the name of Major Moollard on Navy 
Bills; that he had paid many without it; and that 
it did not conſtitute any eſſential part of the bill. 
IT was proved by three witneſſes that the name 
« William Thornton,” on the ſtamped receipt, was 
not the hand-writing of the. Milliam Thornton, to 


whom Edward Wilſon had aſſigned the certificate. 


Mn. SHeeuERD and Mn. KNaPy, the priſoners 
Counſel, upon the above facts being proved, ſub- 
mitted to the Court the ſeveral objections hereafter 


Ms. 


Bnrons the Stamp AR was introduced, Navy Bills 


CASES IN CROWN LAW. 


Mn. FrkLDIN G, MR. KNowLys, and Mr. ALLEY, 


on the part of, the Crown ; but 


Tax Jury found the prifoner guilty, and: the 
caſe, on the objections that had been made, was 
faxed for the opinion of THE TWELVE JUDGES. © - 

Tuis caſe was argued in Faſter Term, 1793, 
before the Judges in the Exehequer Chamber, by 
Ma. SHEPHERD Jor the priſoner, on the three fol- 


| lowing points :— 


FirsT, that the inſtrument charged to be 8 


does not, from its tenor, as ſet out in the indict- 
ment, appear to be 4 receipt for money, within the 
true intent and meaning of the ſtatute 2 Geo. 2. 


c. 23. on which the mdictment is founded. N 

SECONDLY. The indictment does not ſtate that 
the ſignatures Vm. Thernton, Vm. Hunter, pur: 
port to be a receipt for money, or ſhew in any 
way their meaning or operation. If it be a receipt, 
it is capable of explanation, and the indictment 
mould have ſo explained it as to thew that the con- 
cluſion of law is well warranted. 

Turnprr. The variance between the Navy Bill 
read in evidence, and the copy ſtated in the indict- 


| ment, is fatal: for on the firſt are the initials of 


Thomas Davis' s name, J. D.“ and the whole fig- 
nature of ** Major WVoollard,” which are not in the 
copy ſet forth in the indictment, which profeſſes to 
let forth the tenor of the Navy Bill, of which 885 
ſignatures are eſſential parts. 


Mx. JusTics GRoOsE, in May Seſſion 1796, de- | 


livered the opinion of the JupGes to the following 
effect: The material objection to this indiétment, 
as ſtated. by the Counſel for the prifoner, was, that 
it did not contaiu any averment amounting to a 
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CASES IN CROWN” LAW. 


capital offence; for although it avers that the pri- 
ſoner forged a certain receipt for money, yet there i 
nothing ſtated in any of the counts to ſhew, that the 


inſtrument fet out, which does not on the face of i 


import to be a receipt, is in fact a receipt, or ws 
intended to be a receipt, or could have the opera 
tion of a receipt. In the caſe of the King v. Me. 


() Ante, p. /on (1), which was cited and relied on in arguing 


548. Cale 
211. 


the preſent caſe, it is clearly and explicitly laid donn, 


that the offence with which a priſoner is charged 


muſt be plainly ſtated, and appear moſt clearly on 
the face of the indictment, that the Court may fe 


that the charge is of that ſpecies which the law has 
denominated an offence ; and from this poſition it 
may be concluded, that it is not enough in an in- 
dictment for forgery merely to call the paper-writing 
charged to have been forged à receipt, but it muſt 


ſhew that the paper-writing either purports to be: 


receipt on the face of it, or aver that it was intended 
to be uſed as a receipt by the priſoner. - In an it- 
dictment for ſending a threatening letter, the lette 
muſt be ſet out, in order that the Court may judge, 
from the face of the indictment, whether it is or b 
not a threatening letter within the meaning of the ſts 
tute on which the indictment is founded. So, for tlie 
ſame reaſon, in an indictment for obtaining money 
under falſe pretences, the falſe pretences muſt be ſe 
out. So alſo in indiftments for forging a bill 
bond, note, will, or other inſtrument, an exad 
copy of the inſtrument reſpectively charged to ha 
been forged muſt be ſtated. So in the preſent caſe, 
the inſtrument intended to have been uſed as à fe. 
ceipt muſt be ſet out; and it muſt appear upon tht 
face of the inſtrument ſo ſet out that it is a receipt 

| x 


— 
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or, ſuppoſing the words, letters. or figures, charged 1794. 


> pri. 

Wo to have been forged, do not of themſelves purport 
t the to be a receipt, there muſt be an averment of ſome © CE. 
oft fact, ſtating that the words, letters, or figures, im- 

Was ported and ſignified a receipt. In the Crown Circuit p. 1 J 
pera- Companion there is a precedent of this kind. It was F 
Ma an inqj&tment for altering a warrant or order of the 5 
uing South-Sea Company for payment of an annuity, by | 1 
lown, adding the letter y to the word eight, and a cypher 4 
arged to the figures 400; by which means the word etwhte nh 
ly on was made eighty, and the figures 400 were made il 
ay ſee 4000: and the indictment, in that count which 1 
w has is applicable to the prefent caſe, ſtated, ** that Y 
10n it the priſoner having in his cuſtody a paper, partly 1 
an in- * written and partly printed, and which was then in 4 
riting „the words, figures, cyphers, and letters following, 1 
; muſt that is to fey, C. No. 1214. New South-Sea An- * 
0 be a „ nuities at 4 per cent. 23d. R. N. Eſq. pay to 7 
ended J D. &c. (ſetting out the warrant at large), and 398 
an in. on the back of which ſaid paper the aforeſaid 1 
letter . D. therein named had indorſed and ſigned 1 
judge, his name as followeth, Vm. D.“ and which ſaid 1 
is Or 5 paper, together with the ſaid indorſement, in the 1 


he ſt 
for tit 
money 
be ſet 
2 bill, 
| exact 
o have 
t caſe, 
15 2 fe- 
on the 
capt; 

01, 


form aforeſaid, did then purport to be and was 4 
* receipt, acquittance, and diſcharge, under the 
hand) of the ſaid //. D. for the ſaid ſum of eight 
pounds in the ſaid paper, partly printed and partly 
£ written, mentioned, he the ſaid H. P. (the pri- 

ſoner) afterwards, &c. the ſaid paper, fo purport- 

ing to be ſuch receipt, acquittance, and ditcharge 
© atorefaid, feloniouſly did alter, and the letter y 
| felonjouſly and falſely did make, forge, counter- 


leit, and add to the word eight before written in 
Vel. #5,c-. „ „ the 
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the ſaid paper, ſo purporting, with the ſaid in- 
© dorſement, to be ſuch receipt, acquittance, and 
„ diſcharge as aforeſaid, whereby the words eight 
** ponds before written in the ſaid paper, ſo purport- 
ing, with the ſaid indorſement, to be ſuch receipt, 
*© acquittance, and diſcharge as aforeſaid, with the 
*« {aid letter / fo falſely made, forged, and added 
* thereto, became erghty pounds; and alſo the 
« cypher 0 felonioufly and falſely did make, forge, 
** counterfeit, and add to the figure and cyphers 
«© 400 before alſo written in the ſaid paper, fo pur- 
„ porting, with the indorſement aforeſaid, to he 
uch receipt, acquittance, and diſcharge,” &c. &c. 
Now, to apply this to the preſent caſe. The indict- 
ment charges, that the priſoner forged “ a certain 
receipt for money, To WII, for the ſum of twenty- 
five pounds, &c. that is to ſay, Vm. Thornton, 
m. [{unter;” but it is not enough to call the 
ſignature of theſe two names @ receipt, for they do 
not, ſtanding bv themielves, import to be @ receipt: 
and therefore the indictment ſhould have averred 
that the ſaid names, m. Thornton,” and © n. 
Hunter,“ written on the ſaid paper, imported and 
ſigniſied that the faid Hum Thornton and IV illian 
Hunter had received the ſum of twenty-five pounds 
mentioned in the faid paper-writing. This is un- 
doubtedly the law upon this ſubject. Therefore, 8 
the words /n. Thornton,” © I'm. Hunter,” do 
not import to be a receipt; and there being nothing 
to explain the import of theſe words, or to ſhew that 
they were.in any way intended to ſignify that thoſe 
perſons had received the money, this indictment 15 
clearly bad on the firſt count; and as the ſame ob 

| | Jec.0 
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n- jection applies in ſubſtance to the ſecond count, 1794. 

nd though it 1s different in point of form, the majority i 

rht of the JuDGEs are of opinion that the judgment 8 

t- ought to be arreſted. 

pt, 

the 

led b 
the W 1LLIAU Tnonx rox) s Caſe. Cask 260, of 
ge, bY 
hers Ox the trial of the foregoing indictment // liam The aſſignee 4 
pur- T1yr1ton, the aſſignee of Edward Milſon's certificate, 5 - 3 A 
) be and the perſon whoſe name was charged to have been z::1, whoſe 1 
Kc. forged on the receipt to the Navy- bill, was produced eee - 0 
dict- as a witneſs on the part of the Crown. have been 1 | 
tam Mr. SHEPHERD, for the priſoner, objeRted to his _ 5 08 4 
nty- competency becauſe if, in the event of the trial, it 292ey, is not 1 
Aton, | ſhould appear that his name was not forged, he would n | g l 
| the be placed in a condition to be called upon for the 3 | A 
y do money; and being in this way intereſted in the event, : L 
eipt: he could not be e e a A 
erred Tux Count allowed the objection. 9 
n. 2 
1 and i 
alan 9 | 
ounds The KING agdinſt THOMAS THOMAS. A 
s un- Ws 
Te, Ar the Old Bailey in December Seſlion 1794, S 1 
„ do Thomas 7. homas was tried before Mr. JusTICEg, ,,: 1:4. 1 
othing Gnosk, on an indictment which charged, that ment for 76. 4 
w that thomas Thomas, late of the parith of St. Giles, in Ming mo 9 
t thoſe the county of Aiddleſe.v, grocer, on the fourth day „ 3 
gent 1 | of October 1794, at the parith of St. George's, Dy 3 
ne ob- Hunocer-ſquare, in the ſaid county of Midadleſer, —_—— 2 

jecon tcloniouſly did rob a certain mail, in which letters the indie 


ment. 
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were then and there ſent by the poſt (To wir), the 
general poſt from Briftok to London, of one letter, 


directed, To Henry Thornton, Eſquire, London;“ 
one other letter, directed To Meffrs. Birch, Cham: 
* bers, and Hobbs, Bankers, London;“ two other 
letters, one packet directed To Henry Thornton, 
** Eg. London;“ other packet, directed . To 


«© Metlrs. Birch, Chambers, and Hobbs, Bankers, 


London;“ and two other packets; againſt the 
form of the ſtatute. | 

Tu SECOND COUNT ſtated, that the ſaid Thomas 
Thomas, at the parith of St. George's, Hanover- 


fquare, in the county of Aiddleſer, teloniouſly did 


ſteal and take from and out of a certain bag of 
letters, called “ the Briſtol bag for London,“ then 
and there ſent by the poſt (To WIr), the general 
poſt from Bri/tol aforeſaid to London aforeſaid, one 
other letter, directed © To Henry Thornton, Eſq. 
London;“ one other letter, directed “ To Meftrs. 
© birch, Chambers, and Hobbs, Bankers, London; 
two other letters, &c. as in the firſt count. 
Tur THIRD coUNT charged him generally with 
having then and there ſtolen from and out of * the 
*© Briſtol bag” a letter, directed To Henry Thorn 
* ton, Eſq. London;“ another letter, directed“ 10 
*« Mefirs. Birch, Chambers, and Hobbs, Eſquires 
Bankers, in London;“ two other letters; another 
letter, directed * To Henry Thornton, Eſq. London; 
and two other packages, againſt the form of tht 
{tatute. | 
THE pritoner was a grocer, living in great repu- 
tatig in the neighbourhood, in Denmark-/trect, in 
9. Gites's, in the county of Middleſer. On the 9 
October 1794, the Briſtol mail-coach ſet off by 
| the 
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the Glouceſter Coffee-houſe, Piccadilly, with the 1794. 
priſoner, among others, an outſide paileager, ſome- . 
times riding with the coachman, and ſometimes Cass. 
with the guard, and arrived ſafely at Briſtol about 

twelve o'clock on the next day. About four o'clock 

in the afternoon of the ſame day, the ſame coach, 

with the mail in a ſealed bag, depoſited as uſual in 

the mail-box under the ſeat on which the guard fits 

behind the coach, ſet off from Briftol on its return 

to London, with the priſoner as before an outſide 


mas paſſenger. After ſun-ſet, and a few miles after its ; 
ang. departure from Calne, in Miliſhire, where the mail 1 
did was quite fate, the guard was aſſiſting to tie a 1 
of parcel to one ſide of the coach; and the priſoner, 1 
then who was then on the top of the coach, complaining 1 
eral that he was greatly fatigued, the guard permitted '=- 
hen him to fit in his feat, and the guard fat on the top a 1 
Lx of the coach; and in this ſituation they continued 1 
UK until the coach had nearly reached Marlborough, 1 
on; when they again exchanged ſeats with each other. | \N 
| At Marlborough the guard was changed; and as 1 
with the coach paſſed through the intermediate ſtages, 1 
Ma the prifoner Was allowed, on account of his ſuppoſed E | 
15 iatigue, to ride, as he had done from Briftol to 1 
2 10 arlhorotigh, on the guard- feat, until the coach ar— | 
julres, rived at Colnbroke, in the county of Middleſer, where 1 
nother the mail- bag, which until its arrival at that place had #4 
don; been left open, was locked ; and the priſoner took 9 
of the his ſeat with the coachman, on the coach-box, 1 
until they arrived at Hyde-Park Corner, where he | A 

rep sot down, and went away. It was clearly proved, A 
cel, 5 that the | letters deſcribed in the indictment were 1 
* a up and tied in the Briſtol mail- bag, and the 1 
.. ug put into a ſack, and depoſited in the mail-box, 4 
a 8 3 when a: 4 
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1794. when the coach departed from Briſtol; that on its 

arriving at the Glouceſter Coffee-houſe, the ſack was 

Casz. put into the - poſt-cart, and carried to the poſi- 
office; where, on opening the ſack, it was diſco- 
vered that the Briſtol bag had been untied, the ſeal 
broken, and the bag opened. In the two letters 
were contained ten Bank-notes, amounting to one 
hundred and ninety pounds, and forty-one hills, 
amounting to ſeven hundred and twenty-two pounds 
one ſhilling and eleven-pence, moſt of which were 
traced into the poſſeſſion of the * on the 7th 
October. 

Tur Jury found the priſoner Guilty, but that 
they did not believe he took the letters out of the 
bag in the county of Middleſer. 

Ueox this finding, the cafe was reſerved for the 

opinion of THE TWELVE JUDGES. 

Ms. Josrick Asnnunsr, in February Seſſion 
1795, delivered the opinion of the Ju ps thortly 
as follows: —The JupcEs are of, opinion, that the 


6. priſoner at the bar has been improperly convict, 
5 inaſmuch as the offence was ſtated in the indictment 
uk to have been committed in the county of Aiddleſer: 
a | and from the evidence, and the ſpecial finding of 
_ the Jury, it appears to have been committed in ſome 
| : other county; and as all offences muſt be tried in the 
© . proper county where they are committed (1), the 
+ G52. 2 ale priſoner is cleared of this indictment. 
5 ee Ix April Seſuon 1795, the priſoner was indicted 
; Cafe, 7 Co. for ſtealing the bills and notes, and on which indict- 
He, © „ment he was convicted in the county of Middleſor, aud 
Dyer Rep. was ſentenced to be tranſported for ſeven years. 
39. a. 9 
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| =: 1794. 
The RING again/{ Tuo nas. 
C wy | 5 
HOMAS $S 
CasE. 


 StEcoND Pol Nr. 


Ms. PARKYNS, Solicitor to the Poſt-office, be- — 


ing informed, on Thurſday 9th October, that one Solicitor for 


; 5 x a proſecuti 
of the notes taken out of the Briſtol bag had appeared wh. the 3 


at THE BAN k, and been traced to the priſoner, went 4 of 
3 8 ; 5 riſoner 
immediately to his houſe; and, on his not being before a Ma- 


able to give a. ſatisfactory account how he came by e 


it, took him into cuſtody, and carried him before of the Ma- 


: . p . iſt 
Mr. ApDpINGTON, the Magiſtrate at {he Public Office E: e 


in Bow-/treet, where he underwent an examination. — at 
3 the tria 
The Magiſtrate defired MR. PARKYNS to take down though not 


the examination; and he accordingly made minutes REPO either 
k l 5 22 ; . Oy tne pri- 
of what the priſoner ſaid, exactly in the form in ſoner or the 


which examinations are regularly taken in the office. Magiſtrate, 


Ihe words he wrote down were taken from Mr. 
Addington's own mouth from what the priſoner ſaid. 
Theſe minutes were then deliberately read over to 
the priſoner, who ſaid, © 77 is all true.” The ſub- 
{tance of the examination was, that he had gone to 
Croydon fair on the Thurlday evening preceding, 
where he had ftaid all night without going to bed, 
and until the enſuing evening at eight o'clock; that 
he then walked to London, reached his own home 
about twelve o'clock, let himſelf in by a key, and 


vent immediately to bed; that on the Monday fol- 


lowing a ſtranger came into his thop, and atked him 
if he could oblige Mr. JVegman with cath for a ten 
pound Bank-note; that he gave the man cath for it; 
and that he returned foon afterwards, and got cath 
tor other notes to the amount of a hundred pounds. 
Un the priſoner being brought up again, atter an 

8 4 interval 
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interval of a few hours, for another examination, 
the Magiſtrate propoſed to read the minutes to him 
again, and deſired he would mention if they were 
incorrect in any reſpect, or if they required any al. 
teration. This was done with a view to the priſoner's 
ſigning the examination, if he had choſen it. The 
Magiſtrate then began to read it; and when he had 
read about f1x lines of it, the prifoner faid “ that he 
had not been at Croydon, and that what had 
„ been taken down about Croydon was not true; 
and he refuſed to ſign the examination, ſaying, 
that he was at Briftol in the mail-coach on 
* Thurſday preceding ;” of which Mr. Parkyns 


made a memorandum on the back of the examina- 


tion for his better recollection of the circumſtance. 
The Magiſtrate, therefore, declined to read any more 
of the examination as it was untrue in the outſet.— 
Theſe minutes contained the only account that was 
taken in writing of what the priſoner had ſaid ; there 
was not, in any ſtage of the proceeding, any ex- 
amination figned formally by the Magittrate, or by 
the priſoner: and it appeared, that the only reaſon 
alleged by the priſoner for his refuſing to ſign the 
examination was, becauſe the part of it, as above 
ſtated, was, as he ſaid, untrue. | 

Ms. KNowlxs, Counſel for the priſoner, objected 
to the paper containing theſe minutes being read in 
evidence, becauſe, though taken in the form of an 
examination, it was not f/igned ; and that this caſe 
was extremely different from Lambe's Cafe (2). 


where, although the priſoner had refuſed to ſign the 


examination, he had acknowledged the whole of its 


contents to he true. 


Ms. 
4 
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Mx. KNaPP, for the Crown, contended that this 1794. 
caſe was, in this reſpect, preciſely ſimilar to the caſe —— 
of Rev v. Lambe. e 

Tux CourT. There can be no doubt but that 8 
theſe minutes may be read in evidence; for it is 
clear, that if the priſoner had ſpoken the contents 
of them to any other perſon than the examining 
Magiſtrate, and in any other place than the Public- 
office, ſuch declaration might have been depoſed by 


| the perſon to whom they were ſo ſpoken; and in 
| Lambe's Caſe, which in its circumſtances was pre- 


citely like the preſent, the Ju poEs were of opinion, 


that if ſuch written examination were to be adjudged 
not admiſlible, this monſtrous propoſition would fol- 
| low, that whatever a priſoner ſays when not before 
| a Magiſtrate wpuld be admiſſible, though depend- 


ing on the faculty of memory; but that, the mo- 


ment a priſoner gets before a Magiſtrate, it would 
| not be admiffible, though taken down in writing 
under circumſtances of the greateſt caution and 
| lolemnity. 


Ing minutes, which had been, from the time 
they were taken until they were produced in Court, 
in the cuſtody of Mr. PaRKyNSs, as well thoſe which 


relate to what the priſoner had acknowledged, as thoſe 


which related to what he had denied, were accord- 


| ingly read. 
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1794. 
Ce 262. The KING againſt Joun Warso0x. 


A perſon Ar the Old Bailey in December Seſſion 1794, 


who induces : 5 
another „%% John Watſon was tried before MR. BARON PERRYN, 


deliver Bank- for feloniouſly ſtealing, on the 27th Auguſt, in the 
notes to him | 


by the prac- pariſh of Mary-le-bone, in the dwelling - houſe of 


wat of ring- Jon Smith, two BANK-NOTES, of the value of ten 
ropping, 


on à condition pounds each, two of twenty pounds, one of twenty: 


_ . five pounds, and one of fifteen pounds, the property 


ſtore them in of the ſaid John Smith. | 
ſach a time, : h 
the entire Mary SMITH, the, wife of the proſecutor, who 


value of the lived at No. 20, Mortimer-ſtreet, in Cacendijh- 
Ting ſhall be- ,. 1 9 
Jong to the ſquare, and was entruſted with the key of the cabi. 
i net in which her huſband kept his Bank-notes, bills 
the notes, is and current caſh, obſerved, as the was walking algng 

mity of fe- eee 3 73 1 
rg He Parliament-fireet, on the morning of the day fiatel 
though the in the indictment, a ſmall parcel, tied up in brown 


property in the 


notes is part- Paper, lying on the pavement ; and while ſhe was 


ed with, the ſtooping to pick it up, the prifoner at the har at 


ſtill 0 | 5 : 
Paſeo with that inſtant ran up, and reached it before her, c- 


the owner. ing out, as he raiſed it from the ground, “A prize! 


« a prize!” Mrs. Smith, on his opening the brown 
paper, and diſcovering a red Morocco pocket-book, 
immediately exclaimed, *©* Halves! halves!” and be- 
ing aſked by the priſoner, whether it was uſual in 
London to give away halt of a thing that was found, 
and anſwering.poſitively in the affirmative, the pit 
ſoner acceded with ſeeming reluctance to her claim, 
During this time the pocket-book had been opened, 
and was found to contain a brilliant diamond locke!, 
and a bill and receipt for two hundred and fifth 
pounds, | 


« Mk. 


vas 
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« Mr. — —, London, 15th Auguſt 1794. 1794. 
| *© Bought of Thomas Smith, Goldſmith and! 
a Warson's 
Ct = DN eweller, Cask. 
OW Brilliant Diamond Locket . . . . £- 250 
7 94, 6 Received at the ſame time the . in full. 
RYN, TEL, 5 « $0. 'Þ, wn.” 
n the They accordingly walked together, converſing on 
le of the ſubject of their good fortune, up Fun 
f ten ſtreet, through Whitehall, and ſo into SF. James's ; 
enty- Park, where they met an elderly gentleman, with 


Peri whom the priſoner appeared to be acquainted. Of 
this good old gentleman (a), as the priſoner called 
lim, he enquired the reſidence of the King's Jewel- 
ler, thewed him the rich prize they had found, and 
aked him how they ſhould act. The old gentle- 
| man, after viewing the jewel for ſome time with 
great attention, exclaimed, ** A rich prize indeed! 
'* I thould adviſe you to keep it yourſelves: the 
King's Jeweller lives the corner of Bond-ſtreet.” 
| At this time they had reached one of the ſeats in 
the Mall, where they all three {at down together. 
After ſome immaterial converſation had paſſed, the 
| priſoner at the bar aſked Mrs. Smith her name, and 
| where the lived, and what family the had, and what 
part of her family was then at home with her. She 
| told him that her name was Smith, that ſhe was a 
| married woman, and that her huſband- was abroad 
on buſineſs. The priſoner replied, that he was her 
| nameſake; that his name was Thomas Smith; that 
ve was the Captain of a veſlel lately arrived with a 
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d fity (a) His name was William Peters; and in February 1795, he 
| = tried and convicted of ſimple grand larceny. 
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CASES IN CROWN LAW. 


large cargo, which was depoſited in the hands of his the 
agent; and that be would immediately go. to him, and 
and get one hundred pounds, and give it to her 23 Sh 
her ſhare of the value of the prize. The priſoner they 
accordingly depoſited the pocket-book containing fired 
the jewel in the hands of the old gentleman; and of t 
leaving the Park, returned in about a quarter of an $00 
hour, lamenting, with apparent regret, that his pee 
friend had left town for Richmond about an hour an 
before, and would not return until the enſuing 26g 
morning. Enquiries were of courſe made of Mr. an 
Smith if the could by any means raife one hundred 2 
pounds; and on her ſignifying that ſhe could, it 18 
was agreed, that on her depoſiting that ſum of = 
money with the priſoner, the old gentleman fhould *" 
deliver the pocket-book and the ring to her, and that # 
at nine o'clock the next morning the priſoner ſhoull x s 
ſettle for his cargo, and would bring her the hun- 2 
dred pounds back again, together with one hundred A 
and twenty-five pounds more as her half of the I 
value of the prize, and take back the pocket-hook Th 
and ring. To carry this agreement into execution, * 
the parties proceeded together through the Park, 5 
and up St. James's-ſtreet; and when they were en— 5 
tering Bond- ſtreet, Mrs. Smith faid, ** This is Bond- A 


<« ſtreet, and there is the King's Jeweller's:” to which 
the priſoner - replied, ©* Huſh! huſh! never mind 
„that now.” At the top of Bond-ſtreet the pri 


ſoner turned to the left-hand, and conducted his . 
two companions into a public-houſe, where the men 5 
drank a pot of porter, and Mrs. Smith, by thelt th 
earneſt entreaties, a glaſs of wine- This ceremony 1 
being performed, they proceeded to Mrs. Si, . 


houſe, No. 20, Mortimer ſtreet. On coming 1 
the 
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CASES IN CROWN LAW. 


the door, the priſoner aſked her who was at home; 
| and on her faying, “ Only my daughter, nobody 


„that will hurt you,” they went in. Mrs. Smith 
ſhewed the gentlemen into the parlour below, de- 
fired them to fit down, gave her daughter the key 


| of the cabinet above ſtairs; and, telling her the 


good fortune ſhe had met with, deſired her to look 
out one hundred pounds in Bank-notes. During 
this interval the old gentleman produced the pocket- 
book containing the ſuppoſed jewel; and the pri- 
ſoner enquired of Mrs. Sith, whether ſhe could not 
put it into ſome place of fatety until the next morn- 
ing; and ſhe accordingly brought forward the tea- 
cheſt for that purpoſe. The daughter ſoon after- 
wards brought down fix Bank-notes, amounting to 


| one hundred pounds, and laid them on the table, 


which the prifoner immediately took up, and with 


| the full conſent of Mrs. Smith put them into his 
| pocket, But ſhe declared that the did not per- 


mit him to take them as @ purchaſe of the jewel, 


| but merely as 4 depoſit for the ſecurity of it. 


The priſoner then received from her the key of 


| the tea-cheſt, which he opened, and depoſited in 


It the pocket - book and trinket ; and locking it, 
returned her the key, deſiring that it might not be 
opened until he returned the next morning to ſettle 
the bulineſs. On the departure of the priſoner and 
his venerable aflociate, the curioſity of Mrs. its 
daughter, who had frequently heard of but had never 


| ſeen a diamond, induced her mother to open the 
| caiket, While they were admiring the richneſs of 
the jewel, Mrs. Smith's ſon, who was a glazier, came 


In 
E 4A 


n; and trying one of the ſtones with his cutter, 


| found it to be quite ſoft; and on taking it to a 


; Jeweller, 
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CASES IN CROWN LAW. 


Jeweller, it appeared to be a mere compoſition, ou; 
worth five ſhillings and ſixpence. 


% * 


Mn. Kxowrys, the priſoner's Counſel, contended, 


that as Mrs. Smith had freely and voluntarily parte 
with theſe Bank-notes to the priſoner on a condition 


to reſtore the trinket to him the enſuing morning, 
the non-performance of his part of this contract 


rendered him liable to a civil action, but could ng 
involve him in the guilt of felony. The money had 
not been taken from her poſſeſſion againſt her will 


which is an eſſential ingredient in the, crime « 


larceny; but the had parted with the poſſeſſion with 
her own conſent, by delivering the notes to him; 
and it is immaterial whether they were ſo deliver 
as q depoſit, or as @ purchaſe. He allo contendel, 
on the authority of the caſes of Re v. Campbell 


(1) Ante, p. at the Old Bailey in January Seſſion 1792 (J), aud 


642. 
Caſe 240. 


Ner v. Owen, in the ſame Court in July Seſſion fol. 


(2) Ante, p. lowing (2), that the priſoner was entitled to an ac- 


652. 
Caſe 243. 


quittal of the capital part of the charge; for that 
ſuppoſing this to be a felonious taking, it was 


taking from ie perſon of the proſecutrix, and thee 


fore not a ſtealing in the dwelling-houſe. 

Tung Cover accordingly directed the Jury to ac 
quit the priſoner of the capital part of the charge; 
but left it with them to conſider, whether the pr. 
ſoner had not an original preconcerted deſign t 
obtain this property by means of a fraudulent 
trick. 5 

Taz Jury found the priſoner guilty of the ſimple 
grand larceny, and acquitted him of ſtealing in tit 
dwelling-houſe : but the caſe was reſerved for tt 
opinion of the JupGEs. | 


Is 


con 
to 
pou 
prif 
miſ 
of t 


| U PO 


inte 


| ver) 


con 
pert 


| ſuc] 


gui 


1 


| 1101 


Ouly 


nded, 
arte 
\1tion 
ning, 
utract 
d nat 
y had 
r will 
me of 
n with 
) him; 
tvered 
ended, 
npbell 
), and 
on fol. 
an ac 
r that, 
Was 4 
| thete- 


_ to at 
charge; 
he pl. 
ſign t0 
1dulent 


> {imple 


in the 
for the 


Is 


CASES IN CROWN LAW. 
10 February Seſſion 1795, Ms. JosrIcE Asnu- 


RST delivered the opinion of the Jopoks to the 


735 
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ATSON'S 


following effect: — The priſoner at the bar having Cass. 


been acquitted of the charge of ſtealing theſe Bank- 
notes in the dwelling-houſe, and found guilty of 


| the ſimple larceny, the only queſtion raifed at the 


time was, whether his offence, under all the cir- 


| cumſtances of the caſe, amounted to felony, or was 


only a fraud. It 1s clear that the proprietor of theſe 


| Bank-notes never parted with his poſſefton of then; 


he only parted with his property on a particular 
condition ; namely, that the notes ſhould be reſtored 
to him, together with one hundred and twenty-five 
pounds, the enſuing morning, which condition the 
priſoner never performed. It is clear that the pro- 
miſe to return the notes was a mere pretence, and part 
of the contrivance by which the priſoner practiſed 
upon the credulity of Mrs. Smith; he had no real 


intention to return the property, but meant from the 
very beginning of the tranſaction to purloin it, and 
| convert 1t to his own ule : 
| perfons who acquire the property of another by 
ſuch practices as the priſoner made uſe of, are 
| guilty of felony, and not merely of fraud. 


and it 1s now ſettled, that 


Tur priſoner was accordingly ſentengen to tran- 


ſportation for ſeven years. 
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4 


The KINO . Joux Franks. 


An indict- Ar the Old Bailey December Seſſion 1794, 


ment on the 


15 & 16Geo, John Franks was tried on the ſtatutes 15 & 16 Gen. 


2. C. $8. for 
uttering bad 
money by the 


Common 


trick called 
ringing the 
changes, is 
good, al- 


C. 28. which enacts, That if any perſon what. 
*© ever ſhall wrter, ox tender in payment, any fall 


{© or counterfeit money, knowing the ſame to be 
** falſe or counterfeit, to any perſon or perſons, and 
bo thall. de thereof convicted, ſuch perſon fo offend- 


though it do ing ſhall ſuffer 118 mouths impriſonment, and 


not ſtate that 


it was ullered 


in payment as, 


and for, good - 


money, for the 


words of the 
ſtatute are in 
the disjunc- 
tive © utter,” 
or tender 
in payment.“ 


of elergy.” 


find ſureties for his or her good behaviour for fix 
** months more, &c. And if the ſame perſon ſhall 
afterwards be convicted a ſecond time of the like 
© offence of ute ing, oR tendering in Payment, am 
** falſe or counterfeit money, knowing the ſame to 
* be ſo; ſuch perſon ſhall for ſuch. ſecond. offenc 
*« ſuffer two years impriſonment. And if the fam 
{© perſon ſhall afterwards offend a third time in ut 
** tering, OR tendering in payment, any falle 0 
* counterfeit money, knowing the ſame to be 6 
©© he or the ſhall be guilty of felony without beneſ 
AND IT Is  FURTHER- ENACTED, 
© That if auy perſon whatſoever - ſhall utter; 0i 
tender in payment, any talle-or counterfeit mone!. 
* knowing the ſame to be. falſe or counterteit, ! 


any perfon or perſons, and ſhall, either the fam 


„day, or within the ſpace of-ten days then nes: 
** utter, OR tender in payment, any more or ofthe! 
++ falſe and counterfeit money, knqwing the fam: 


© to be falſe or counterfeit, to the ſame perſon 


per * Or to an V other perſon Or perſons, Or ſhall 


66 at 


CASES IN CROWN LAW, 


'« at the time of ſuclt uttering oR tendering, have 
about him or her, in his or her cuſtody, one or 
more piece or pieces of counterfeit money, be- 
« fides what was ſo uttered or tendered, then ſuch. 
perſon ſo uttering ox tendering the ſame, ſhall be 


737 
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Faanks 
CASE. 


179, * deemed and taken to be a common utterer of falte 
Gen. money, and being thereof convicted thall ſuffer a 
hatio- year's impriſonment, and ſhall find ſureties for his 
y fall or her good behaviour for two years more. And 
to be if any perſon having been once ſo convicted as 
S, and a common utterer of falſe money, ſhall afterwards 
oftend- again utter, OR. tender in payment, any falſe or 
t, and '© counterfeit money, to any perſon Or perſons, 
for fix knowing the ſame to be falſe or counterfeit, 
n ſhall then ſuch perſon ſhall for ſuch ſecond offence be 
he like guilty of felony without benefit of clergy.” 
wt, any THE INDICTMENT ſtated, that John Franks one 
lame to 


piece of falſe and counterfeit money, made and 
offentt 


1e ſame 
in u 
falſe 0! 
be 46 
t beneſſ 
AC TE), 
ter, 0b 
- mone?, 
rteit, 0 
the lan! 
en Nnex!. 
or ofthe! 
he ſame 
zerſon Cl 


or ſhall 
„ of 


of good, lawful, and current money and filver coin 
of this realm, called a ſhilling, then and there un- 
lawfully, unjuſtly, and deceitfully, did utter to one 
Janes Redit, he the ſaid John Franks, at the time 
| when he ſo uttered the ſaid piece of falſe and coun- 
| feit money, then and there well knowing the ſame 
| to be falſe and counterfeit, in contempt, &c.— 
| There was a ſecond count, for uttering another falſe 
and counterfeit ſhilling within ten days.— ' 

Ox Sunday 27th July, the proſecutor, Mr. Redit, 
having bargained with the priſoner, a Jew who was 
ſelling fruit about the ſtreets, to have five apricots 
tor ſixpence, gave him a good ſhilling to change. 
| The Jew put the ſhilling into his mouth as if to bite 
it in order to try its goodneſs, and returning a 

YOL, It, T |  ſhiliing 


eounterfeited to the likeneſs and ſimilitude of a piece 
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ſhilling to the proſecutor told him it was a bad ont. 
Myr. Kedit gave him another good ſhilling, which he 
alſo affected to bite, and then returned another 
ſhilling ſaying it was not a good one. Mr. Redit 
gave him another good ſhilling, with which he prac- 


tiſed this trick a third time. The ſhillings returned 


by the Jew were all bad ſhillings, and theſe circum- 
ſtances, together with ſeveral others of a ſuſpicious 
nature, but which are not neceſſary to be enumerat. 
ed, induced the proſecutor to apprehend him as a 
common utterer of bad money, and he was found 
Guilty of the charge in the indictment upon very 
clear and ſatisfactory evidence. 

Ms, KAP, the priſoner's Counſel, ſubmitted to 
the Court, that the ſtatute on which this indictment 
was drawn did not eomprehend the preſent cale: 
that the Legiſlature could not have this practice in 
contemplation at the time, and, therefore, cond 
only mcan to puniſh an utterer of bad money when 
ſuch uttering was, as the ſtatute expreſſed it, in pay- 
ment; and that of courſe the mdi&tment ought to 
have ſtated, that it was * uttered in payment as 
* and for, a piece of good, lawful, and current 
money of this realm, called a ſhilling.” 

Tur Covurr.—The priſoner, in the preſent cat 
as appears moſt clearly from the evidence, did not 


utter theſe ſhillings as, and for, good money, but & 


bad money. The utterer keeps a number of bad 
ſhillings in his hand or mouth, and on 'fecciving 3 
good ſhilling from a cuſtomer, he changes it for 
bad one, and then returns it as the identical ſhillmg 

be received. It is a common trick that has been lony 
practiſed by utterers, and is called «© Ringing th 
*« Changes.” II, thercfore, | the indictment * 
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ſtated the uttering to have been © in payment as, 1794. 
„and for, a piece of good money,” the evidence 
would have rebutted the charge. But there can be 
no doubt but that the words of the ſtatute are ſuf- 
ficient to include this caſe. It is throughout ex- 
preſſed in the disjunctive, utter, or tender in pay- 
ment, and thereby renders the uttering and ten- 
dering in payment two diſtinet and independent acts; 
and, therefore, the indictment is right. 


The KING againſt BENJAMIN LARA. Cas E 264. 
Ar the Old Bailey December Seſſion 1794, . An indiQ- 
Benjamin Lara was indicted for a fraud; but the fand f0rn 
indictment was moved by certiorari on the part of _ law, i 
the proſecution to the Court of King's Bench in z 3 


falſe pretence 


Faſter Term 1794, and the defendant having pleaded to have been 
made to one 


Not Guilty, it was tried at Guildhall on Tueſda ay 2d perſon and 
o une 1794. * the deceit to 


| : have been 
Tuk inditment conſiſted of two counts. practiſed on 


Tur yrasT count ſtated, © That on 30th day of www 366 
5 1 in the 34th year, &c. at London, (that bad. 
is to fay) at the pariſh of Saint Bartholomew by 
te Exchange, in the ward of Broadtſtreet, in 
London aforeſaid, one John Her had in his cuſ- 

tody and poſſeſſion certain receipts of the Cathiers 
0 XS the Governor and Company of 'THE BANK 
or ExcraxD, for the depoſit of one pound 
© ten ſhillings and four pence, and the ſecond, 
„third, and fourth payments of two pounds each, 
* amounting together to the ſum of ſeven pounds 
ten fillings and four pence, 'which had been ad- 


T 2 oy vanced 
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1794, Vanced and paid into the ſaid Caſhiers by Way of 
1 contribution for, and in reſpect of, each and every 
2 % of two hundred and fifty tickets in the lottery, 
to be drawn by virtue and in purſuance of an Act 

_e © paſſed in the 34th year, &c. entitled, &c. the 

« ſaid receipts then and there being the property of, 

8 1 belonging to, one Benjamin Mendes da Cojin 

and of large value, (to wit) the value of 2157“ 

*« 10s. of the lawful money of Great Britain, &c. 

n AND THE JURoKs, &c. do farther preſent, that 

« Benjamin Lara, late of London, ſurgeon, well 

* knowing the premiſes, and being a perſon of à 


8 wicked and diſhoneſt mind and diſpoſition, and 
| «« contriving, and unlawfully, and deceitfully in- 
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tending, by divers crafty means and ſubtle devices, 
a to obtain, acquire, and get into his hands and 
poſſeſſion the ſaid. receipts, for, and in reſpect of, 
the ſaid lottery tickets, and to cheat and defraud 

the ſaid Benjamin Mendes da Cofia, of the ſaid 
0 * ſum of 2157 J. 105. the aforeſaid value thereof 
on the. ſaid 30th September, in the 34th year 
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4 e aforeſaid, wich force and arms, at London afore I. 
5 ſaid, (that is to ſay), &c. unlawfully, fallely, « 6 
* * fraudulently, and deceitfully, did pretend to th Wi cc 
= | £ Haid. Benjamin Mendes da. Coſta, that he the ſad 4 
6 | 2; Benjamin, Lara then wanted to purchaſe lottery WF « , 
2. tickgts,.. (meaning that he the ſaid Benjamin Los Wi «| 
then wanted and had occaſion to purchaſe tickets WW «: - 
15 1 111. the ſaid lottery), and that he the ſaid Benjami 
* | Tard would - purchaſe the” aforeſaid receipts fo, 
and in reſpect of, the faid ſeveral lottery tickets, = 
dr for A valuable conſideration, (to wit,) at and ate ” 
= © the rate- of 19k 14s.* Cd for each of the ſud if © © 
p 1 „ theldets. Kb THE JURORs, &. do _ pre. Wh 
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e ſent, that the ſaid Benjamin Lara afterwards, to 
« wit, on the ſaid 30th September, &c. unlawfully, 
« falſely, fraudulently, and deceitfully, did pretend 
*© to the ſaid John Spicer, that he the ſaid Benjamin 
Lara was ready immediately, (meaning that he 


| © the ſaid Benjamin Lara was then and there ready 
and provided with ſufficient money to pay the 


ſaid ſum of 2157/7. 10s. for the aforeſaid receipts, 
for, and in reſpec of, the ſaid lottery tickets). 
AND THE JuRoRs, &c. do further preſent, that 
the ſaid Benjamin Lara afterwards, to wit, on the 
«* ſaid 30th September, &c. unlawfully, fraudu- 


| © Jently, and deceitfully, did produce and deliver 


to the ſaid John Spicer, a certain falſe, feigned, 
and fictitious order for payment of money, with 
the name of him the ſaid Benjamin Lara thereto 
ſubſcribed, purporting to bear date London, 30th 
day of September, in the 34th year aforeſaid, and 
to be directed to Robert | Ladbroke, Eſquire, Sir 
Malter Rawlinſon, Knight, Felix Ladbroke, El- 
quire, John Parker, Eſquire, and Thomas Watſon, 
Eſquire, of London, bankers and partners, by the 
deſcription of Meſſrs. Ladbroke and Co. for the pay- 
ment of 2157“. 10s. to the ſaid John Spicer, by 
the defeription of Mr. J. Spicer, or bearer; THE 
TESOR of which faid falſe, feigned, and fictitious 
order for payment of my is as e (that 


is to ay), 


„ LonDox, 30th September 1794, 
Mrssks, LADBROKE, and. Co. 4 
** Pay Mr. J. Spicer, or bearer, two Sie 


one hundred and fifty ſeyen pounds 108 


* £2157- 10s. — Bx. Lara.” 


7 3 #* AND 


k. * 


1794. 
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«« And T¹¹E Jurors, &c. do further preſent, 


cc. that the faid Benjamin Lara, afterwards, &c. un- 


„ lawfully, falſely, fraudulently, and deceitfully, 
«© did pretend to the ſaid John Spicer, that the ſaid 
<« falſe, feigned, and fictitious order for payment of 
“money, was a good and ſufficient order for pay- 
ment of the ſum of 2137 J. 10s. therein men- 


** Ladroke, John Parker, and Thomas Watſon, fai- 


„ ficient. to pay the faid ſum of 21577. 10s. men- 


** tioned in the ſaid order; AND THAT the faid 
Nobert Ladbroke, Sir Walter Rawlinſon, Feliz 
** Ladbroke, Jom Payker, and Thomas IV ulſon, 
would pay the faid ſum of 2157/7. 10s. on the 
** ſaid order being preſented to them for payment. 
** BY MEANS OF WHICH faid falſe, feigned, and 
** fictitious order, he the ſaid Benjamin Lara, after- 
„ wards, &c. unlawfully, falſely, fraudulently, and 
** deceitfully, did obtain, acquire, and get into his 
* hands and poſſeſſion, of and from the ſaid John 
*£ Spicer, the aforeſaid receipts, for, and in reſpect 
© of, the- ſaid ſeveral lottery tickets, the ſame re- 
** ceipts then and there being of large value, (to 
** wit), the value of 2157 J. 10s. and the property 
of the ſaid Benjamin Mendes da Coſia. WHEREAS 
* IN TRUTH, AND IN FACT, &c. &c. &c. And ſo 
the Jurors aforeſaid, upon their oath afoteſaid. 
do ſay, that the ſaid Benjamin Lara, on the faid 
Soth September, in the 34th year, &c. by the 
{falſe pretences and deceitful colours, and in man- 
** ner, and by the means aforeſaid, unlawfully, 
„ fraudulently; and deceitfully, did deceive 2 

„ « fat 


* 


„ ttoned; AND THAT he the ſaid Benjamin Lara 
then had money in the hands and cuſtody of the 
* ſaid Robert Ladbroke, Sir Walter Rawlinſon, Felir 
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ſent, « ſaid John Spicer, and cheat and defraud the ſaid 
un- * Benjamin Mendes da Cofta, of the ſaid receipts, 
ully, © for, and in reſpect of, the ſaid lottery tickets, the 
ſaid * ſame receipts being then and there of large value, 
nt of „ &c. to the great deception of the ſaid Benjamin 
pay- Mendes da Ceſta and John Spicer; to the great da- 
men- mage of the ſaid Benjamin Mendes da Coſta, in 
Lara *« contempt of our ſaid Lord the. King, and his 
f the * laws, de Ne. | - 
Felir TRE EvideExCE.—The defendant, Benjamin Lara, 
 taf- about 11 o'clock in the morning of the 30th Sep- 
men- tember 1794, went into the ticket market at THE 
> ſad Srocx Excuance, and enquired the price of lot- 
Felix tery tickets, Among other dealers in this article he 
atſon, | accoſted one Benjamin Mendes da Coſta, and aſked 
n the him if he had any Engliſh tickets. Da Coftu re- 
ment. | pled, © Yes; what is it you with to do?” Lara 
, and anſwered, „to buy.” Da Cofta continued, How 
after⸗ many, and for when?“ Lara ſaid, One hundred 
7, and for now.” Da Cofta, then enquired in the market 
to his what the price of the day was, and told Lara he 
| John thould have 100 at 197. 14s. 6d. which number Lara 
reſpect agreed to take at the price mentioned, and then went 
ne re- way. Soon afterwards Da Co/ta meeting Lara, 
e, (to again told him he might have another 100 tickets 
operty at the ſame price, which Lara allo agreed to take. 
ereas During this interview, one Thomas Saunders, an- 
And ſo WF ther dealer in tickets, came up to them and aſked 
reſaid, Lara if he had completed his quantity, ; to which 
he ſaid Lara rephed, ©* No; I ſhall want another 100;“ 
by the and, after ſome converſation, it was agreed that 
1 man- Da Cota ſhould furnith him with the whole number. 
vfully, | About 2 oclock on the fame day, Lara atked Da 
ve the Cota if he was ready to deliver the 300 tickets, to 
6 ſaid | | „ | which 
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which Da Co/ta rephed, that he was not yet quite 


ready, and aſked Lara if he was inclined to lend 
money on the ſecurity of tickets. Lara told him 
that he was not, for that he had been ſelling out 
ſtock in order to pay for thoſe he had bought, and 
had ſcarcely ſufficient for that purpoſe, This, how- 
ever, was not true, for Lara had not ſold out any 
ſtock, nor had he any to ſell. About half an hour 
after this converſation, one John Spicer, another 
dealer in tickets, came to Lara in THE STOCK Ex- 
CHANGE, and telling him that he had 200 tickets to 
deliver to him on account of Da Coftu aſked him if 
he was ready to take them. Lara replied, *© Yes; 
e. but you muſt not take my draft immediately into 


«© the banker, as the whole money is not yet there.” 


Spicer anſwered, ** No; I will not. Give me your 
draft, and it ſhall go through my bankers.” 
During this converſation Pa Coſta came up and faid, 
*© Spicer, you may as well give Lara fifty tickets 
more, and then he will pay you for 250; and! 
{© will deliver him the remaining 50.” Upon which 
Spicer ſaid, ** Come, Lara, give me your draft for 
them now.” Spicer then made out the account of 
250 tickets, at 19/. 14s. 6d. and Lara, on receiv- 
ing the receipts for the tickets, gave to Spicer his 


draft for the amount, on Meſſrs. Ladbroke and Co. 


bankers, in whoſe hands he was fo far from having 
any caſh, that he had not even opened an account 
with them. At the fame time that he gave Spicer 
this draft, he gave Da Co/ta a ſimilar draft on re- 
ceiving from him the remaining 50 receipts, deſiring 
that he would not preſent it immediately for pay- 
ment, as he had not ſufficient caſh then there; 
to which Da Caſia ſaid, © Very well.“ It was 


clearly 
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clearly proved that the 250 receipts were the abſo- 


jute property of Spicer, and the remaining 50 the 
property of Da Cola. Lara having thus obtained 


| potſeflion of the 300 tickets, carried them immedi- 


ately to one Edward Weſt, with whom he pawned 
them for 25507. which he was to repay, with 5 per 


cent. for the time, on 30th October following, and 
received two drafts to that amount, drawn by Jeſt 


on Meſs. Hankeys, his bankers. \ Theſe drafts Lara 


immediately received at Hankeys in one 500. and two 


10007, bank- notes, with which he went directly to 


TIE BANK OF ENGLAND; changed them for ſmaller - 


notes; went home; ordered a poſt-chaiſe; and ſet 
off, with all poſſible expedition, towards Romford in 
Eger. A young man of the name of Cleland, whom 
he met with on the road, told him that the Royal 


| Exchange was in an uproar reſpecting the draft he 


had given to Spicer not being paid, and his not ever 
having had any caſh at that banking-houſe. Lara 
affected great ſurprize at the information, ſeemed to 
wonder how the miſtake could have happened, .and 


| faid he would rectify it on his return to town; but 


vn Cleland ſaying, rather peremptorily, that the buſi- 
neſs muſt be ſettled immediately, they returned to- 
gether to London, and Lara deſired Cleland would ac- 
company him to his houſe, where Lara left Cleland 
waiting in a front-room while he decamped through 
the back-door, and abſconded a ſecond time with 
the money, Hand-bills were immediately circulated 
throughout the kingdom, offering a large reward for 


| the apprehending of him, and he was traced by the 
| Police Officers, from ſtage to ſtage, to Portſmouth, 


and from thence back again to London, where, in 
conſequence 


745 
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1794. conſequence of a letter which had been found on li; 
Ln brother, in which he had given an account of the 
Casz. manyer by which he had at. length effected thi 

fraud, which it ſeems he had long meditated, he wy; 
apprehended at the Golden Croſs at Charing-croſ, 
and the whole money, excepting about as. pounds, 
found upon him. 
MR. SuzkpuERD and MR. Kvapr, ene for the 
defendant, contended, | 
\ FrmsrT, That TER FIRST COUNT in the 8 
was not ſuſtained by the evidence; for it alleged 
the tickets to be the property of Da Coſta, but the 
evidence proved they belonged to Spicer, who {wore 
that he bought them of Margary and Co. 
SECONDLY, That this count was upon the face of 
it bad, for that it charged Lara with having made the 
falſe pretences to John Spicer, by means of vb ch 
he deceived the ſaid John Spicer, and did cheat and 
defraud the ſaid Benjamin Mendes Da Cofta; which 
3 making the ialſe pretence that was uſed to one 
man, and by which ke was deceived, operate to the 
prejudice of another. 


Tag Jury accordingly acquitted the defendant onthe | 


firſt count, and found him Guilty on the ſecond; but 
motion was made, as follows, to arreſt the Jud 
ment. 


A perſon who THE SECOND COUNT Charged “ that the faid 


—_ We * John Spicer was poſſeſſed of certain receipts of tit 


of purchal ** Cahiers of the Governor and Company of 1. 
ing lottery 


tickets, bargains with the holder of them, and obtains the delivery of them &. 
giving a draft on a banker, with whom he had no caſh, for the amount of 
tiem, is not indictable for a fraud at common law; for in order to conſtitute thi 
offence, the property muſt be obtained either by conſpiracy, or by means of a fat 
roten, as well as a faljz ns and not as in this caſe, by a mere falſe aſſertion, d 
bare naked lie. 


« Baxk 
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« Bank of ENGLAND of the depoſit of 1.1. 10s. 4d: ui 
« and and the 2d, 3d, and 4th payments of 25 ona 


each, amounting together to the ſum of 70. 10s. 4d. _ . 


on his 
of the 
d this 


he waz « which had been advanced and paid unto the faid: 
-croſs, « Caſhiers by way of contribution for, and in re- 


Dund,, *« ſpect of, each and every of 250 tickets in the 
Lottery, to be drawn by virtue and in purſuance 
« of an Act paſſed in the ſaid 34th year, &c. in- 
« titled, &c. the ſaid receipts then and there being 
* of large value, to wit, of the value of 21570. 10s. 
Kc. AND THAT the ſaid Benjamin Lara, well 
knowing the premiſes laſt aforeſaid, and being 
da perſon of a wicked and diſhoneſt mind and 
diſpoſition, and contriving, and unlawfully and 
deceitfully intending, by divers cratty means and 
ſubtle devices, to attain, acquire and get into his (| 
hands and poſſeſſion the ſaid receipts for and in | 
reſpect of the ſaid ſeveral Lottery- tickets, and to 

cheat and defraud the faid John Spicer of the faid 
* ſum of 21574. 10s. the aforeſaid value thereof, 
on the, &c. unlawfully, falſely, fraudulently and 
deceitfully did pretend to the ſaid John Spicer, 
that he the ſaid Benjamin Lara was minded to 


for the 


ment 
lleged 
ut the 
) {wore 


face of 
ade the 
h ch 
eat and 

which 
to one 
> to the 


t onthe 


ad; but * purchaſe, and would purchaſe, .the aforeſaid re- 
e Judg: * ceipts, for and in reſpect of t the ſaid ſeveral 

| * Lottery-tickets, for a valuable conſideration, To 
he wirr, the price or ſum of 2157 J. 10s. and that he 
s of tit 


the ſaid Benjamin Lara was ready immediately 


of 701 (meaning that he the ſaid Benjamin Lara was 


f them dy then and there ready and provided with ſufficient 
Met money to pay the ſaid ſum of 2157 L. 10s. for 
s of 9 the aforeſaid receipts,) &e. Ax D THAT the ſaid 


ertion, & 
fe Benjamin Lara, afterwards, To WIT, &c. unlaw- 


fully, fr audulently and deceitfully delivered to the 
. © 


© Baxb 
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ſaid John Spicer a cetain falſe, feigned and fai. 


tious order for payment of money, with the name 
of him the ſaid Benjamin Lara thereto ſuh- 


ſcribed, purporting, &c. THE TENOR of which 


faid falſe, feigned and fictitious order for pay- 
ment of money 1s as followeth ; that 1s to ſay, 


* LoxDoXY, Sept. 30, 1794. 
Mrssns. LADBROKE & Co. 


* Pay to Mr. J. Spicer or bearer, t two thouſand 


one hundred and fitty-ſeyen. pounds 10s. 
. 2157. 10: 


BEN. Lars, 


AND THAT the ſaid Benjamin Lara afterwards, 
TO WIT, &c, unlawfully, falſely, fraudulently and 
deceitfully did pretend to the ſaid John Spicer, 
that the ſaid falſe, feigned and fictitious order 
for payment of money was a good and ſufficient 
order for payment of the ſum of 21577. 10s. 


therein mentioned; and that he the ſaid Bu. 


** zamin Lara then had money in the hands and 


cc 
cc 


ec; 


cc 


[1 


K 


cuſtody of the ſaid Robert Ladbroke, Sir I alter 
Rawlinſon, Feliv Ladbroke, John Parker, and 
Thomas Watſon, ſufficient to pay the ſaid ſum of 
21571. 10s. on the ſaid order being preſented to 
them for payment. By MEANS or WIC faid 
falſe colours and pretences laſt mentioned, he the 
ſaid Benjamin Lara afterwards, To wir, Ke. 
unlawfully, falſely, fraudulently and deceitfully 
did obtain, acquire and get into his hands and 
aforeſaid receipts, for and in reſpec of the fil 
ſcveral Lottery-tickets, the ſame receipts then and 
there being of large value; to wit, of the value of 
21571, 10s. Warnzzz IN TRUTH AND IN FACT 
6 KC. 
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„ &c. the ſaid Benjamin Lara was not minded, nor 1794. 


= «© did he intend, to purchaſe the ſaid receipts for 2 
"oY and in reſpect of the ſaid ſeveral Lottery-tickets, Cask. 
ieh for a valuable conſideration, To wir, for the 
= * price or ſum of 21571. 10s. AND WHEREAS, &c. 
7 : he was not minded, nor did he intend to purchaſe 
5 the ſoid receipts, &c. for any valuable conſidera- 
9 tion whatſoever. Ax D WHEREAS, &c. he was 
not ready and provided with ſufficient money for 
uſand the ſaid ſum of 21571. 10s. for the aforeſaid re- 
ceipts, &. AND WHEREAS, &c. at the time when 
ARA, * he did produce and deliver the aforeſaid falſe, 
arts feigned and fiftitious order for payment of money 
7 and to him the ſaid John Spicer as aforeſaid, he the 
picer, ſaid Benjamin Lara knew that the fame order was 
3 falſe, feigned and fictitious, and not a good and 
EY ſufficient order for the payment of the ſaid ſum 
TE of 21571. 10s. therein mentioned. AND WHEREAS 
PR the ſaid order for payment of money was falſe, 
3 feigned and fictitious, and not a good and ſuffi- 
7 alter client order for the payment of the ſum of 
N 2157“. 10s, and he the ſaid Benjamin Lara well 
G9 knew the ſame. AND WHEREAS, &c. he had not 
th money in the hands and cuſtody of the ſaid 
1 Robert Ladbroke, &c. ſufficient to pay the ſaid 
> the ſum of 21570, 10s. mentioned in the ſaid order. 
. | AND WHEKEAS, &c. he had not any money what- 
wk * ſoever in the hands and cuſtody of the ſaid 
Sol Robert Ladbroke, &c. AND WHEREAS, Kc. he 
„ well knew that he had not then any money in the 
e faid hands and cuſtody of the ſaid Robert Ladbroke, 
3 Kc. Ax D WHEREAS he, at tlie time of producing 
lus of and deliveri ing the ſaid falſe, feigned and fictitious 
5 Vorder. for payment | of money to the faid John 


„Ke. 


© Spicer 


e Fyicer as aforeſaid, well knew that the ſaid Robey? {| 
% Ladbroke, &c. would not pay the aid ſum of ap 
„ 91571. 10s. mentioned in the ſaid order, on the fa 
„ ſaid order being preſented to them for payment ar 
7 To WIT, &c. AND THAT the faid Benjamin Lara, 
* on the ſaid, &c. by the falfe pretences and de- ti 
d ceitful colours, and in the manner and by the of 
means laſt aforefaid, unlawfully, fraudulently and m 
« deceitfully did deceive, cheat and defraud the / 
<c ſaid John Spicer-of the ſaid receipts for and in of 
« reſpect of the ſaid ſeveral Lottery-tickets, the ſaid g. 
#« receipts then and there being of large value, to if 7 
„wit, of the value of 21571. 10s. to the great p. 
18 damage and deception of the ſaid John Spicer, in dr 
© contempt of our faid Lord the King and hi pe 
4 laws, to the evil example, &c. and againſt the . 
peer, Nc. | a 
AND on this count, | an 
Mn. SuEPHERD, in Trinity Term 1796, obtained Wl 5: 
a rule to ſhew cauſe why the judgment fhould not be i ti 
arreſted, becauſe, FI nsr, The indietment being for 2 Wi © 
fraud at common law, it ought to have charged that I 
the defendant had uſed ſome ertrinfic token again Wi © 
which common prudence would not have been fuf- & 
ficient to guard, and not his bare aſſertion only, for 
the purpoſe of effectuating the fraud. SxcoNnDLY, 
This tranſaction was a tranſaction merely of a private 
nature, upon a ſubjett that only concerned the 
parties themſelves, and not a matter of public concern, 
as it muſt be, for the purpoſe of ſupporting a 
indiétment. | 
Mx. Exsxivne, Mn. Garrow, Mu Woo, and Ma 
Kxvowlxs, on ſhewing cauſe, {aid that the indictmem 
had been framed tor a fraud at common law, becauſe the 
4 ſtatutes 
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Robert gatutes 33 Hen. 8. e. 1. and 80 Geo. 2. c. 2. only 1794. 
um f applied to ſuch perſons as ſhould by falſe tokens or ——8 


falſe pretences obtain money or goods ; and that by Gaze. 
analogy to other caſes it was apprehended Lottery- 


on the 


ment 

liek tickets might not he within either of theſe deſerip- 

nd de. tions. They admitted that, according to the caſe 

by the of Rez v. Yheatley, that a fraud upon an individual 

ly and muſt, to be indictable, be effected either by con- 

ud the BB /pirzcy, or by a falſe token, as well as a falſe pretence, 

and in of ſuch a nature as common prudence could not 

he faid guard againſt : and they contended that the falſe 

Uuẽe, to pretence in the preſent caſe was, that he wanted to | 

J great WW purchaſe Lottery-tickets ; and the falfe token, the & 

cer, in draft npon the bankers, which he gave for the pur- . 

nd his poſe, and as the means of getting poſſeſſion of them. f | 

inſt the This draft imported on the face of it, that Zara had | 
a right to draw on Ladbroke and Co. and therefore it i 
amounted to ſomething more than a hare promiſe to A 

zbtained pay; for he could not have obtained poffeftion of the H 

1 not be tickets on ſuch a promiſe alone. This is not like the A 

ng for a 8 caſe of a perſon over-drawing his banker; for here A 

ved that Wi Lara had no right to expect eredit for the ſum he (1) Ante, # 

again WW Grew for; and they cited Rep v. Lockett (1), Rer v. Se bl. 

deen (uf- LrlEHfed (2), Rer v. M Carty (3), Rev v. Govers (4), (2) Latch, bt 

only, fr and Rer v. Munoz (5). As to THE- SECOND PorNT, P. 201. 1 

oxvbV they contended. that as a large ſhare of the money Fr ) OO 4 

a private I tranfactions of the commercial world was carried on (4) Sayer, 1 

ned the means of the eredtt given to drafts upon bankers, P. 26. I 

concern, I fraud which tended to impeach ſueh a ſecurity 5 f : — 1 

ting u maſt be taken as au offence of a public nature. * (6) 2 Burr. 1 

To Lonp KEN VON, Chief Juftice. The true boundary f BI 3 

and Ma between the frauds which are and-thoſe which are p. 273 N 

dictment I not ndictable at common law, is clearly ſettled in * 

-caufethe I te cafe of New v. V heatley (6). It is there ſaid 1 

ſtatutcs | | l that f \ 


* 
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1794. that there muſt be either a falſe token or a cor. il thi 
Lanes Jpiracy; for a falſe affirmation alone is not ſufficient, WM In 


Casz. as in the caſe there mentioned, where a perſon of 
falſely affirmed, on ſelling a ſack of corn, that it Ml clo 
contained a Wincheſter buſhel. In the preſent caſe Wi du 
the defendant uſed no falſe token, but obtained the the 
credit ſolely on his own falſe affertion. He fat down Wi va: 
indeed, and drew a draft upon a banker; but the ane 
drawing of this draft left his credit exactly as it was 1 
before, and therefore it cannot be called a ful 
token. The defendant's conduct was certainly grofly 
immoral ; but as he uſed no falſe token to accompliſh 

his deceit, the judgment muſt be arreſted: The 

Hawk. P. C GROSE, Juſtice. HAawkiNs, ſpeaking of Cur ans, 

i. „it is an indictable offence to defraud A 
x 7 «© another of his known right by means of ſome WiW-”! 
1 e artful device; but that the deceitful receiving of Hu 


money from one man to another's uſe upon a falſe ; 
< pretence of having a meſſage and order to that 
«© purpoſe, is not puniſhabld by a criminal proſe 
I * cution, becauſe it is accompanied with no manner 
3 _ * of artful contrivance, but wholly depends on 3 
| bare naked lie.” To make the aſſertion of the de- 
4 i fendant in the preſent caſe ſomething more than 
= a bare naked lie, it is ſaid that the draft on | 
Fl banker was a falſe token; but that was only adding 
| | one falſehood to another; and if this were to be de- 
termined an indictable offence, I do not know hov 
to draw the line; for it might equally be ſaid that 
every perſon who over-drew his banker uſed a faſſ 
token, and might be indicted for it. 

LAWRENCE, Juſtice. It is admitted that a mers 
falſe aſſertion, unaccompanied by a recommendatian, 


is not indictable; and there is certainly nothing in 
1 | this 


ERC TS" 6+ 1 
\ 
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this caſe beyond the defendant's own falſe affertion. © 179k, 
In Nehvuff's Caſe (a), where a perſon borrowed 600“. F 
of a married woman, and promiſed to fend her fine N 


cloth and gold-duſt as à pledge, and ſent no gold- (a) Salk. 151. 


2 con- 
cient, 
perſon 
that it 


it caſe aduſt, but ſome coarſe cloth, worth little or nothing, 
ed the the Court ſaid it was not a matter criminal, but it 
- down Vas the woman's fault to ne . a confidence 1 in 


ut the another perſon. 
it was The judgment was arreſted. 
a falſe | 


groksly 
2mplih 1795. 


The KI x againſt ANSELMO ROBINSON GILCHRIST. Cas 265. 


HEATS, BE | 

lefraud Ar the Old Bailey in February Seſſion 1795, An indiQ- 
f ſome Aſcimo Robinſon Gilchriſt was tried HET Mx. 3 
ving of rsricꝝ Buren for. forgery. 75 INES * 
a falſe Tur indictment ſtated © that Anſelmo Robinfan Ranſom, More- 
to tht RW /e, late of the pariſh of Saint Martin in _ _ 

| proſe- fon Fields, in the county. of Middleſer, labourer, ſtating chat it 


PURPORTED 


manned Jon the twelfth day of September, in the thirty- to be direded 


js on fourth year, &e. &e. did falſely. make, forge and to . a, 
the de- counterfeit, and caule- and procure to be falſely 7 a er 
re than |. made, forged and eounterfeited, and willingly act % and 
d Aift i Thomas Ham- 

on b and afliſt in the falſe making, forging and counter- , by the 
| * feiti : names and 
adding 0 ng a certain paper writing, PURPQRTING- to — 
o be de- e an order for payment of money, dated the of Ranjom, 
ow hov eleventh day of September 1704, - with-the. name parame" and 
ald that "0t:Thomas: Exon, clerk;,thereunto ſubſcribed, and 1 1 bad ; he 

| e t 
| a falſe directed to Gebr. ge Lot Kinnard, Hulliam More- dens 


' land, and 7 thomas ffammer/iey; of the parith of repugnant. 
t a mere Haut James within; the liberty of [Veftmiifter, in 
-ndation I che county of Middleſer; bankers and partners, 
thing in 'by the names and deſcription of Mefirs. Panſor, 
this VOL. II. — « More- 
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1795. *©* Moreland and Hammerſley, for the payment of the 
we of TEN POUNDS, to Mr. Brookes or bearer: 
wr kl © THE TENOR of which ſaid falſe, forged 

© counterfeited paper writing, PURPORTING to he 
* an order for payment of money, is as followeth 


1 (that! is to ſay) 


« Meflirs. RAN so, Mok ELAND and HAMMRRSLETN, 


„PLEASE to pay to Mr. Brookes or bearer the 


l — —_ n 1 . 9 - A == 8 1 e N 3 
— Ann = ; 7% l 3 v 7 8 + \ + Wy * : 9 4 
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. *© ſum of Ten Pounds, for Re 
6 ; % Your humble ſervant, 1 
W X | | September 11, 1794. <©'Tnoxas Exox." . 
5 & with intention to defraud the ſaid George Lord E 
bo « Kinnaird, William Moreland, and Thomas Hai: _ 
a 

. 15 © mer/ley, againſt the form of the ſtatute, &c.” th 
1 Turk was a SECOND count for knowingly utter * 
1 ing and publiſhing the Jaid order with the like in- die 
1 tention; a THIRD and FOURTH count for forging bil 
| | and uttering it with intention to defraud Charle it! 
„ Lewis; and a FIFTH and $IXTH count, for forging the 
be, and uttering it with intention to defraud 7honi pu 
5 | „ Th 
up | Tux priſoner, in the * the month af in 
7 0 | September, called at the ſhop of Mr. Lewis, 3 the 
N $ 1 breeches-maker at Charing-croſs, and ordered certai A4 
Mp articles of wearing apparel to be made for hin; Wi pei 
1 which order was regularly executed, and came to x Wi {i 
| pounds four thillings, for the payment of which, he Wi te: 
N 8 | on the 12th September, gave Mr. Lewis the drait er. 
5 | 2 ſtated in the indictment, and received 34. 16s. differ WW be; 
= ence. It appeared from the evidence of one of tit Wi an 
3 clerks, that the firm of the banking-houſe in Pa. WF jec 
Mall conſiſted at this time of George Lord Kinnaid, at 

3 William Moreland and Thomas Hammerſley ge 

76 | that 
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of the that formerly a Mr. Griffin Ranſom was a partner in 1795. 
carer, the houſe ; that Mr. Ranſom had then been dead — 
| and between ſeven and eight years ; and that at the time n LE 
| 1 l he retired from all concern in the buſineſs, his place 

oveth 


was ſupplied by his ſon-in-law, Lord Kinnaird ; but 
that the houſe, particularly in their printed checks, 
ſill continued the former firm of Ranſom, Moreland 
and Hammerſleu, though no other branch of Mr. 
Ranſom's family, except Lord Kinnaird, had any 
intereſt or profit and loſs in the Bank. | 
Tur Jury, upon the evidence given, found the 


SLEY, | 


er the 


J 


X0N,” 
| priſoner Gulty. 
e Lond Mn. GURNEY, Counſel "my the priſoner, moved, 
Han on the enſuing day, in arreſt of judgment, upon 
. the ground of @ variance and repugnance between 
4 wy Tur PURPORT and THE TENOR as ſtated in the in- 
like in. dictment. He contended that the purport of the 
torging bill could only be collected from the bill itſelf ; that 
Charle it ſignified the ſubſtance of the bill, as appeared upon 
forging Wi the face of it. The indictment averred that the bill 
Thomas purported to be directed to George Lord Kinnaird, 
William Moreland, and Thomas Hammerſley, whereas 
onth 0 in fact the bill purported no ſuch thing ; for upon 
(EWIS, I the face of it, it appeared to be directed to Meflrs. 
| certan Ranſom, Moreland and Hammer/ley, and to no other 
Or him; perſons; and fo it is ſtated in the indictment, where 
ne to f | the tenor of it is ſet out: that this repugnance of e 
ich, be tenor to the purport could not be reconciled by 
he drat evidence, and therefore the fact of Lord Kinnaird 
s. differ: being a partner in the houſe of Ranſom, Moreland 
je of the and Hammer ey, afforded no anſwer to the ob- 
in P a jection ; and he cited the caſe of Rev v. Reading (a) (a) Ante, 
_ at the Old Bailey, in September Seſſion 1793. Cale = 
on 


2 | MR. 
that | | 
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1795. 


w—— Crown, anſwered thoſe arguments; but 
Girchansr's 


Cass. 


ordered the judgment to be reſpited, and re- 


purporting to be an order for payment of money, 


ing to be an order for payment of money, is a 


priſoner guilty was clear and ſatisfactory; but an 
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Ma. Cons and Mu. Kxavp, Counſel for the 


Ma. JusTics Asununsr, and Mr. Baroy 
Tuoursov, (Mx. JusTice BULLER being abſent,) 


ſerved the point for the opinion of THE TWELvE 3 
Junexs. | 1 vi. 

Mn. Jusriek BuLLER, in the June Seſſion fol. pl 
lowing, delivered, the opinion of the Judges to this oY 
effect: The indiatment on which the priſoner was i 


tried, averred in the firſt count, that the priſoner 
did forge and counterfeit a certain paper writing, 


with the name of Thomas Eæon thereunto ſub- 
ſcribed, purporting to have been ſigned by Thomas 
Exon, clerk, and to be directed to George Lord Rin- 
naird, William Moreland, and Thomas Hammerſley, 
bankers, and partners, by the names and deſcrip 
tion of *© Meſſrs. Ranſom, Moreland, and Han 
* merſley,” for the payment of £.10 to Jr. 
Brookes or order, TuE TENOR of which faid falſe, 
forged and counterfeited paper writing, purport: 


followeth, that is to ſay, &c. with intention to defraud 
George Lord Kinnaird, William Moreland, and 
Thomas Hammerſley, againſt the form of the it 
tute. The evidence on which the Jury found the 


objection was made by his counſel in arreſt of judg: 
ment, that this forged order was not technically 
deſcribed in the indictment, inafmuch as it charged 
that this order purported to be ſigned by Thom 
Exon, clerk, aud to be directed to George Lori 

ROY 9 Kinnaird, 


r the 


\ RON 
ent,) 
1 e- 
'ELVE 


n fol- 
0 this 
er Way 
iſoner 
1ting, 
10ney, 
) fub- 
omas 
d Kin- 
ey ſley, 
leſcrip- 
Han 
» Mr. 
d falle, 
urport 
b 
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he ſta- 
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of judg- 
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charged 
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Kinnaird, William Morelund, and Thomas Ham- 1795. 
merſley, of the pariſh of St. James, bankers and — 
partners. Ten of the Judges met to tonfider Cs. 
of this caſe, and their unanimous opinion f mall 
now ſtate; but it may not be improper, pre- 
viouſly to edfirvs, that it is the duty of a good 
pleader not to clog the record with unneceffary 
matter, and thereby throw a greater burthen of - 


proof on his client than the law requires; and it is 


ſtill more his duty not to ſtate things which, on the 
face of the indictment are repugnant, inconſiſtent, 
br abſurd. The books are full of diſtin&tions as to 
the meaning of the words “ purport” and tenor,“ 
and as to the neceſſity of uſing the one or the other 
bf them in indictments where written inſtruments 
are to be ſtated ; but among the many caſes upon 
this ſubject, I can find no judicial determination 
that the purport and the tenor ſliould both be ſtated 
in any caſe whatever. PuRrPoRT is the ſubſtatice of 
an inſtrument, as it appears on the face of it. 
T:xor means an exact copy of it; and therefore, 
where an inſtrument is ſtated according to its tenor, 


| the purport of it muſt be neceſſarily included. The 


forms of indictments have varied, and been different 
from each other at different periods of time, and of 
late years they have been much more complicated 
than they were formerly, and in my opinion they 
have been, for that reaſon, much worſe. I have 
ſeen. the precedent of an indictment of forgery 

ſting „the priſoner to have forged a certain 
© paper writing in the name of J. J and others, 
bearing the form of 2 warrant of attorney, of 
© the Trxxonx and Error following: that is to 
| * ” ſay n 
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© fay, &c.“ ſetting it out W and if india. 


Gircnnisr's ments for forgery were now merely to ſtate that the 


Cask. 


priſoner. . forged a paper writing of the tenor and 
effect following, &c.” and the inſtrument ſet 
out, appeared on the face of it to be a bond, or 
bill of exchange, or any other of the inſtruments 
deſcribed in the ſtatute, I ſhould ſee no objection to 
the form. If in the preſent caſe, the indictment had 
ſtated that the prifoner had forged a certain paper 
writing, ſigned by T. Exox, purporting to be a bill 
of exchange, and then ſet out the bill or the tenor, 
it would, I think, have been quite enough; for the 
words © purporting to be a bill of exchange,” ar 
only neceſſary to ſhew that the inſtrument ſuppoſed 
to be forged, is one.of the inſtruments mentioned 
in the ſtatute, and in order to ſhew that it is one 
of thoſe inſtruments it cannot be neceſſary, under 
the word * purport,” to ſtate all the contents 
of the inſtrument, for an exact copy of the in. 
ſtrument itſelf being ſet forth, all its contents 
thereby appear, and the law requires an exact copy 
of the inſtrument to be inſerted in the indictment, 
in order that the Court may ſee that the inſtrument 
is the ſubject of forgery within the meaning of the 
ſtatute. The blunder in the preſent indictment 
ſeems to have ariſen from the circumſtance of Lori 
Kinnaird, Moreland, and Hammer/ley, carrying on 
the banking buſineſs, under the firm of Ran/on, 
Moreland, and Hammer/ley. The pleader who drev 
it, conceived it to be material that the names of the 
real partners intereſted in the buſineſs, ſhould be 


mentioned; and he has taken great pains to ſhev, 


that a bill drawn on « Ranſom, Moreland, and 
_ * Hammerſlty, 


@ © 
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ndid. « Hammerſley,” was drawn on Lord Kinnaird, 1795. 


at the « NWoreland, and Hammer/ley and in order to do wy 
r and that, he has averred in the indictment that he n 
nt ſet order purports to be drawn on ** Lord Kinnaird, g 

1d, or Moreland, and Hammerſiej. But the purport of an 

ments inſtrument, as I have already obſerved, is" that. 

ion to alone which appears on the face of it; and on the 


nt had Wh face of this bill, Lord Kinnaird's name does not 
paper WW appear, and therefore the averment is not true. The 
a bill | 


conſequence is, that the inditment is repugnant and 

defective, and the priſoner muſt be diſcharged from it. 

But as the objection goes only to the form of the in- 

dictment, and not to the merits of the caſe, he muſt 

be remanded to priſcn until the end of the Seſſion, 
to afford the proſecutor an opportunity, if he thinks 
fit, of preferring another and better indictment 

againſt him. Rs : nas 
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ing ON 


The KI XG againſt WiLLIam TILLEY, and Others. Cask 266. 


AT the Old Bailey in April Seſſion 1795, IWilliam An ide 


Tilley, and others, were tried before Mr. JusTIcE ment on the 
BuiLtR, on an indictment which ſtated, “ That 36 Ges. 2. 
on the 14th day of March, in the 35th. year, &. 88 u 
at the parith of St. Paul, Covent Garden, in the loyd a0 


county of Middleſer, Joux Fioup, Eſq. then and afüft any 


Kanon, T ; . =, a priſoner in 

10 drev and there being, one of the Juſtices afligned to an 40 
” i > the 8 ES > - make his 

s of the . keep the the peace of our ſaid Lord the King in eſcape; 
ould he the county of Aiddlefer ; and alſo to hear and ar ae the 
3 77 pritoner with 
0 ſhew, * ing aided and aſſiſted ſuch an attempt, need not ſtate that the party aided 
as 1 to make the eſcape; for he could not have aided if no ſuch attemp 

0 ad been made; but the ſtatute does not extend to a cafe of ſuch aidin 


erflel, 288 an actual eſcape enſues, 
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determine divers felonies, treſpaſſes, and other 


** miſdemeanors committed in the ſaid county, in 
7 due form of law did make his warrant of com- 
** mitment, under his hand and ſeal, bearing date 
** the ſame day and year, directed To the keeper 
*© of New Priſon at Clerkenwell, or his Deputy, by 
*© which ſaid warrant of commitment, the fail 


Johx Froup, the Juſtice aforeſaid, did require 
* the ſaid keeper or his deputy, to receive into the 


** cuſtody of the ſaid keeper or his deputy, the body 
70 of Iſdaile Idſirel, therewith fent the ſaid. keeper 
** or his deputy, and charged before him the {aid 


** Juſtice, upon the oaths of Thomas I hittard 


** Thomas Major, and Joſeph Moses, with felon: 
** ouſly and falſely making, forging, and counter- 
** feiting, in the city of London, divers marks, 
** ſtamps, and impreſſions, upon certain inſtru 
ments called Seamens Powers of Attorney, fe 
** ſembling the mark, ſtamp, and impreſſion made 
* uſe of by the Commiſſioners for managing bi 
% Majeſty's Stamp Duties, for denoting the ſtan} 


duty of fix thillings having been paid on each of 
the faid powers of attorney, with intent to de 
© fraud his Majeſty of the duties thereon, again! 
the ſtatute, &c. Ax Dp THAT the ſaid keeper c- 
** his deputy, him the ſaid Iſdaile Idſeel ſhoult 
** ſafely keep in the cuſtody of the ſaid keeper 0 
«c 


his deputy until he ſhould be diſcharged by due 


f* Courle of law: By viIRkTUE Or WHrcn faid war 


fe rant of commitment the faid Iſdaile Tdſirel af- 
terwards, toit, the ſame day and year aforeſaid, 
** was duly conveyed and committed to a certain 
** gaol of our ſaid Lord the King called the Nv 


% PRISON at Clerhhenm ell, ſituate in the parith 0! 


3 
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„. James, Clerkemoell, in the county of Midule- 


« ſer, for the cauſe in the ſame warrant of com- 


_ « mitment above ſpecified, and contained, and 


„ then and there, to wt, the ſame day and year 


_ 4 aforeſaid, at the parith of S/. James, Clerken- 


„ell, in the ſaid county of Middleſem, was kept 
« and detained in the faid gaol in the cuſtody of 
« Samuel Mere port, then and yet keeper of the ſaid 
*« oa0l, for the felony aforeſaid, in the ſaid warrant 
„of commitment expreſſed, and then and until 
the third day of April, in the 35th year afore- 
„ ſaid, there was kept and detained in the ſaid 
« gaol for the felony aforeſaid: Ax DTR Jo Rons 
„ AFORESAID, upon their oath aforeſaid, do further 
« prefent, that Sarah Jones, late of, &e. widow, 
** otherwiſe called Sarah, the wife of, 1/daile Tdfreel, 


| * late, &c. William Tilley, late of, &e. gentleman ; 
Jonathan Jones, late of, &c. pawnbroker; Mil 


iam Croſsweli, late of, &c. labourer; George Hard- 


'© wicke, late of, &c. labourer; James Haydon, late 


of, Ke. labourer; John Henley, late of, &c. 
labourer; John Delaney, late of, &c. labourer ; 


* William Handland, late of, Re. labourer ; Simon 


Jacobs, late of, &e. labourer; John Solomons, 
late of, &c. labourer ; and John Phillips, late of, 
„ &. labourer, afterwards, zo wit, on the ſaid third 
* day of April, in the thirty-fitth year aforeſaid, 
with force and arms, at the parith of St. James, 
** Clerkemoell, in the ſaid county of Middleſer, 


| © unlawfully and feloniouſly were aiding and aſ- 


ſiſting to the ſaid Iſdaile Idſtbel, then and there 
being a priſoner, lawfully detained in the faid 
„ gant, by virtue of the faid warrant of commit- 
ment, for the felony afoxeſaid, to attempt” to 

* make 
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1793. © make his eſcape from and out of tlie ſaid gaol, 
hs - *© againſt the form of the ſtatute, &c.“ | 
Tr1s indictment was framed upon the ſtatute, 
16 Geo. 2. c. 31. which is intitled “ An Act for 
the further puniſhment- of perſons who ſhall aid 
or aſſiſt priſoners to attempt to eſcape out of 
lawful cuſtody;” and after reciting, that * for 
the further puniſhment of perſons who ſhall aid 
or aſſiſt priſoners. to attempt to eſcape out of 
** lawful cuſtody,” it enacts, -** that if any perſon 
'+ ſhall by any means whatſoever, be aiding or 
aſſiſting: to any priſoner to attempt to make his 
or her eſcape from any gaol, although no eſcape 
be actually made, in caſe ſuch priſoner was then 
attainted or convicted of treaſon or any felony 
except petty larceny, or lawfully committed to, 
5 or detained in, any gaol for treaſon, or any 
= ** felony except petty larceny, expreſſed in the 
= ** warrant of commitment or detainer: every per- 
4 *© fon ſo offending, and being thereof lawfully 
Wl 1 convicted, ſhall be deemed and adjudged. guilty 
g "Wl ** of felony, and ſhall be tranſported for the term 
Mt of ſeven years. And by the ſecond ſection it 
1 is further enacted, That if any perſon ſhall con- 
= *© vey, or cauſe to be conveyed, into any gaol or 
38 1 * priſon, any vizor or other diſguiſe, or any in- 
Ji ** ſ{trument or arms proper to facilitate the eſcape 
| Jof prifoners, and the ſame ſhall deliver, or cauſe 
* to be delivered, to any priſoner, in any fuch 
E | © gaol, or to any other perſon there for the uſe of 
1 any ſuch priſoner, without the conſent or privity 
of the keeper or under-keeper of any ſuch gaol 
or priſon ; every ſuch perſon, although no eſcape 
* or attempt to eſcape be actually made, ſhall be 
4 «« deemed 
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CASES IN CROWN LAW. 


© deemed: to have delivered ſuch vizor or other 


« diſguiſe, inſtrument, or arms, with an intent to 
aid and aſſiſt ſuch priſoner to WER or attempt 


© to:eſcape,, c. 
Tux EvidExNCE.—1/daile Idſibel, a Jew of very 
notorious character, but poſſeſſing great art and 


ſubtilty, was on the 14th March 1795, committed 


to uE New PRISON in Clerkenwell, on a charge of 
having, in confederacy with his brother Solomon 
TIdfwel (a), forged certain ſtamps againſt 27 
Geo. 3, The name of the keeper of the priſon was 
Samuel - Newport, that of the Clerk of the Papers, 
Thomas Roberts ; that of the Under-Keeper, John 
Day; and that of ſervant, William Croſswell. The 
priſoner was fettered the moment he was received 
by Newport into cuſtody; confined in a private room 
oppoſite to the keeper's room; not permitted to go 
down, without leave, into the yard, and no one 


| ſuffered to ſee him without an order from the 
| Magiſtrate. 


William Tilly, was T1jdaile Idſwel's at- 
torney, and had a regular order of admiſſion from 


the Magittrate to viſit the priſoner, which he ſeldom | 


tailed to do, at leaſt once, and ſometimes twice, a 
day. The wife alſo of 1dfel being either really or 
aftectedly taken ill in the priſon, was ſuffered to re- 
main a night in her husband's apartment. Jonathan 
Jones alſo, the priſoner's uncle, Mary Jones, the 


| confort of Jonathan Jones, and the other perſons, 
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whole names are mentioned in the indiciment, were 


likewiſe permitted to viſit Idee . On Sunday 


— eee 


(a) Solomon Idfwel was tried for this offence at the Old- Bailey, 


in May, 1795, and capitally convicted. 
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1795. morning, the 29th March, 1795, Mary Jones toll 


Tha Y's 
Cass. 


John Day and William Croſswell, that her nephey 
 Jdfwel, had an aunt, who lived at No. 13, i 
Artillery-lane, in Biſhopſgate-ſtreet ; and that fhe 
abounded in riches ; but that ſhe was extremely cli 


and was at that moment lying on the bed of death, 


expecting every breath to be her laſt ; That ſhe had 
expreſſed great anxiety to ſee her dear nephew Iſaluik 
Idſivel before ſhe died; and that there was no doubt, 
as her property conſiſted entirely in ready money, 
ſhe would ſend him back well loaded; for that ſit 
had frequently hinted that it was her intention to 
give him eight hundred or a thouſand pound 
Croſswell, who was Day's fellow-ſervant in the priſon, 
lamented the impoſſibility of taking Tdfwel to Artik 
tery-lane, for that having been regularly committed 
for felony, he could yo be permitted to paſs beyond 
the walls of the priſon. The lady, however, was not 
to be diſcouraged in her ſuit by this obſervation, 
and at length, the under-keeper, John Day, and his 
fellow-ſervant, William Croſswell, induced by it 
peated perſuaſion, by the ſtrongeſt aſſurances 0 
ſafety, by ſome trifling gratuities, and perhaps by ths 
hope of ſharing the expected bequeſt, conſented to 
conduct Idſerel, on the evening of Good Friday from 
the priſon to Artillery-lane, in his irons, and bring 
him back again in two hours: This conſent was en- 
tirely without the knowledge of Newport. Jonathan 
Jones, the uncle of Tdfwel, had, on the 24th March, 
taken a firſt floor in this houſe, at. No. 13, in Artillery 
lane; and placed in it a bed and ſome few article 
of furniture, in order to give a better colour to 
their intended ſcheme. The Mary Jones, who per 


I mated the wife of Jonathan Jones, but who was the 
wite 
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CASES IN CROWN LAW. 


wife of Tdfevel, together with one George Hard- 
wicke, John Henley, and other perſons, contrived 
to dreſs up a bolſter into the figure of a ſick and 
dying old woman, which they placed in the bed 
that had been put up in one of the rooms, and 
furniſhed the tables with phials, baſons, ſaucepans, 
and ſuch other articles as generally attend the bed of 
ſickneſs. 
Idfwels attorney, viſited him as uſual, in the pri- 
ſon ; and on the evening of the ſame day, about 


On the Friday morning William Tilley, 


nine o'clock, Croſswell, after going into [dſwel's 


| room, told Day that he had ſettled the buſineſs of 
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Idſieel's viſit to 4 rtillery-lane , and that he, Day, 


ſhould accompany him thither ; and for greater ſe- 


curity ſhould take with him a loaded blunderbuſs. 


Croſswell ſoon afterwards accordingly loaded a blun- 
derbuſs and gave it to Day; tied 1dfwel's fetters up 
with four ſilk handkerchiefs; diſguiſed him in a 
rough great coat belonging to another priſoner, and 
opened the door of the priſon, ſaying, as they 
went out, Go; but make haſte back; and if you 


„want to ſee your aunt again, I will, another 
| © evening, go with you mylelf.” 


Day, thus 
armed, walked with 7dfwwel from the priſon to 
Smithfield, where he called a hackney coach, and 


ordered the coachman to drive to Artillery- lane; on 


turning into the lane, Ide! aſked the watchman 
which was Mr. Cumming's houſe ; the watchman 
pointed it out, and they got out of .the coach at 


about 'one hundred yards from the door, from which - 


they perceived JFilliam Tilley and his wife walking 
way as if they had juſt left the houſe. On ar- 


ning at the door, they found it half open in the 


hand of Barnard Solomon, a Jew, who at this time 
| acted 
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CASES IN CROWN LAW. 
acted in the capacity of ſervant to Mary Jones, and 


who had, in that capacity, frequently viſited 7dfire] 


in priſon. Solomon on feeing Day and Tdfevel ap- 
proach, - called out, to Tilley, who immediately re. 
turned, and ihaking Tdfiwet by the hand, exclaimed, 
with the appearance of ſurprize, My. Tdfivel! who 
“ would think of ſeeing you here!“ —He then ſhook 
Day by the hand, ſaying “ good night—don't he 


afraid of me,” and went away. Tdfivel then 
went into the houſe, and walked ſoftly up ſtairs: 


Day following him cloſe behind all the way; and 
on reaching the landing- place, they turned into the 


left- hand room; but Day had ſcarcely entered, when 


in a moment Hardwick, Heyden, Henley, and Hon. 
land ruſhed from their concealment, behind the 
window-curtains, and ſeizing him by the arms, tore 
away the ſleeve of his coat, tumbled him down tuo 
or three ſtairs, and fell upon him. During this 
ſcuffle 1dficel exclaimed, © Damn him, he has got 
%a blunderbuſs with him :” The blunderbuſs wasat 
this time under his coat, with the muzzle down- 
wards ; and while he was graſping at the banniſter 
to fave himſelf from rolling to the bottom of the 
ſtairs, Hardwick wrenched it from him, ſaying 
* Damn him, I have got it.” At that inſtant” 
every candle in the houſe was extinguiſhed; the 
blunderbuſs went off, and Day received, from pam 
of its contents, a deep and ſevere wound on one 
fide of his head, with the blood of which his eyes 
his ears, his mouth, and whole face, were imme 
diately overwhelmed. While he lay in this ſtate It 
was beat with the barrel of the blunderbuſs until! 
broke from the ſtock ; and the four perſons who had 
at firſt ruſhed upon kin, together with Jacobs and 

Delaney, 


CASES IN CROWN LAW, 


Delaney, who had now joined them, ſtamped upon his 


and 3 
ice body with their feet, ſuſpended him from the ground 


by the hair of his head; and after having endea- 


a we voured to ſtrangle him with the handkerchief that 
= AM tied round his neck, they rolled him down 
1 ſtairs, and left him ſenſeleſs, and weltering in his 
hook blood on the floor. The report of the blunderbuſs, 
pt be and the noiſe which the perpetration of this outrage 
that had occaſioned alarmed the neighbourhood; a 
Rains: number of perſons collected round the door, ſome 
ad of whom broke into the houſe ; and on procuring 
40 lights they diſcovered Iſdaile Tdfwel lying in the 
"aw. paſſage, ſpeechleſs, with his face on the floor, and 
Foul. torrents of blood iſſuing from his back. Providence 
id the it ſeems had pointed him out as the victim of his 
8 105 treachery ; and in his endeavour to eſcape, he had 
TS. lcarcely reached the: bottom of the ſtairs before the 
ig thi | exploſion of the blunderbuſs lodged its contents in 
has got his bady, and ſoon afterwards deprived him of his 
; Was it lite(a). On ſearching his pockets, there were found 
down- hity-three guineas, eight watches, a ring, a pair of 
nniſters llver buckles, and a paper, on which was written, 
of the This fellow who goes with me, has a blunderbuſs 
ſaying, 5 under bis coat, ſo if you think it will frighten 
inſtamt⸗ any of the family, put it off till another day :” 
d; the | and on ſearching the houſe, all the perſons named 
om part 3 
on one N Tm 
nis eyes | Bu, At the Old-Bailey, in April Seſſion, 1795, George Hard- 
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1795. in the preſent indictment, except William Ti ley, 


TiLLEY's 
Cask. 


were found concealed in the different parts of it. 
Tu Jury found all the priſoners guilty. 


Mn. KnowLys, Counſel for the priſoner, Tilley, 


moved in arreſt of judgment, 

Firsr, That the indictment was informal, inf. 
much as it did not ſet, forth that Iſdaile Tdferel did 
attempt to make an eſcape, or that he did, in fag, 
make an eſcape; for that it is not ſufficient that 
the offence is deſcribed in the very words of the 
ſtatute. | | | 
 SeconDLY. That it being proved by the evidence 
given on the trial, that Iſdaile Tdfwel had made an 
actual eſcape, this was a cafe to which the proviſion 
of the ſtatute 16 Geo. 2. c. $1. did not extend. 


ON theſe objeRions the caſe was reſerved for the 


opinion of THE TWELVE JUDGES, and the two 
queſtions above ſtated, were argued in the Exchequer 


Chamber on the 18th April 1796, by MR. Kxowirs 
for the priſoner, and Mr. Lownves for the Crown. 


M. JusTice BuLLER, in June Seffion 1796, 
delivered the opinion of the Judges as follows :— 
The priſoners were indicted and convicted at the 
Seſſion this time twelvemonths, on the ſtatute 
16 Geo 2. c. 31. The indictment ſtated the war- 
rant of commitment of Iſdaile Idſcrel, for forgery, 
made by a Magiſtrate of the county of Middleſex, 
and that Idſeeel, under that warrant, was com- 
mitted to Clerkenwell prion, and detained there for 
felony until the 3d of April, on which day the pri- 
ſoners were unlawfully aiding and affiſting the faid 


Lſadaile Idſirel. then being a priſoner in ihe faid 
g10l, lawtully detained by virtue of a Warrant of 


commitment, to attempt to make his eſcapc out of 
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| that gaol. The priſorers were convicted upon this 
indiament, and after the rerdiqdt, two objections 
were made by the Counſel for them. Fr nsr, That 
the ſtatute did not extend to any caſe in which d 
there was an actual eſcape. And, SEconDLY; That 
the indittment upon the face of it was informal, be- 
cauſe it did not in words ſtate that Tdfivel ever at- 
tempted to make his eſcape. Theſe two queſtions 
have been argued very fully before ALL THE JuDGEs 

or EXGLAND in the Exchequer Chamber. In the 
courſe of that argument MR. KxnowLys, on the 
part of the priſoners, relied upon a caſe reported by 
Keila (1), to ſupport the objection which he had (1) 
made to the indictment. The indiétment in that“ 
caſe was for felony, in breaking the priſon, and 
abetting and commanding the priſoner to go at large, 

but it did not ſtate that the priſoner actually did go 

at large, and it was decided that as there was no 
cape expreſsly ſtated in the indictment, there 
ould be no felopy ; for that the abetting and 
tommanding did not import that there was an ac 

ual eſcape ; but upon this caſe it is to be obſerved, 

hat abetting and commanding to do an act, are very 
lifferent from aiding and affifting in the act, and 
erefore that caſe will not govern the preſent ; a 

an may command another to do an act which is- 
ever done; when the act is done, the command 
recedes the act; and therefore the averment of a 
ommand does not imply a ſubſequent execution of 

pat command; but no man can aid or aſſiſt ano- 

er in an act unleſs the act be done; and therefore 

c averment that the priſoner aided and aſſiſted in 

e attempt neceſſarily implies that the attempt was 
ade. It is impoſſible to make ſeuſe of the words, 
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1795. or to read them intelligibly, without ſaying in thi 
FTE caſe that there was ſuch an attempt. Beſides this, in 
Casz. the caſes of the King v. Glover (1), and the King y 
(1)Tremain, Manlove (2), both of which were indictments again 
. the Marſhal and Warden for eſcapes, it was ſtatel 
Pp. 245. only that the defendants permitted the priſoners t. 
go at large, without alleging that they actually di 
go at large, and yet no objection was taken again 
either of thoſe indictments. For theſe reaſons thi 
objection to the preſent indictment has been orer: 
ruled by the unanimous opinion of all the Judges. 
As TO THE OTHER OBJECTION, it was Contende 
that as it clearly appeared in evidence that ther 
was an actual eſcape, the caſe did not fall within 
the ſcope of the ſtatute 16 Geo. 2. c. 31. upm 
which the preſent indictment is founded. This 5 
an objection which ought to have been made at the 
trial, and before the verdict was given; but ir 
criminal caſes it is never too late to reviſe what hi 
been done, and if, at any time, it appears that 
priſoner is intitled to an advantage, though de 
objection be made out of time, the Court will at 
ways anxiouſly endeavour to give the priſoner ti 
benefit of it, and find out ſome way in which be 
may avail himſelf of it. The ſtatute 16 Geo. 9. c. J. 
enacts, that if any perion ſhall, by any means 
© whatloever, be aiding or atliſting to any priſon 
'* v9 attempt to make his eſcape from any aach 
© although no eſcape be actually made, in caſe fuck 
„ priſoner then was attainted or convicted of tte 


5 ſon, or any felony, Kc. he mall be guiliy 4 


*«* felony and tranſported ;” and the majority 0! the 
Judges are of opinion that this ſtatute does not e 


tend to caſes wherg an actual eſcape is made. 
| mul 


- 
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in this muſt be "confined to caſes of an attempt without 1795. 
his n effecting the eſcape itſelf. The ſtatute purports to Tr 
Cing 1, be made for the further puniſhing of thoſe perſons Cass. 
againk Wi who ſhall aid and affiſt perſons attempting to eſcape, 

ſtated and makes the offence felony: it creates 'a new 

ners t felony, but the offence of aſſiſting a felon in making 

y did an actual eſcape was felony before, and therefore does 

againſ not ſeem to fall within the view or intention of the 


ns this WY Legiſlature when they made this ftatute. Upon this 
1 over ground, therefore, the majority of the Judges are 
dges. of opinion that the conviction is improper. But 


as this objection does not appear on the face of the 
record, the Court can only aſſiſt the priſoners by 


tended 
t there 


within WW recommending them to his Majeſty for a pardon of 
. up WWW this felony, which they mean to do. In point of law 
This b the priſoners would ſtill be liable to be indicted for 


the common law offence, but as they have undergone 
a long impriſonment already, the Court do not 
mean to keep them in ee, for that purpole, 


e at the 
but in 
rhat has 
that 3 
gh the 
will at 


mer the | | | 

: The KING againſt Jo N IN 
hich be LA ft 5 ETHERINGTON. Cast 267. 
2, c. J MALT a ſpecial Seſſion of Oyer and Terminer held An indi&- 
f my at Lewes in Suſſer, in May 1795, John Etherington Farr 
privont eas tried before Mr. JusTice Bu rries, preſent Mg. the dwelling 


hou e. Her- 


ay gavk 
5 ſons being 


CSTICE LAWRENCE, on the ſtatutes 23 Hen. 8. 


aſe ſuch e. 1. ſ. 3. 3 Will. and Mary, c. 9. on the follow- therein and 
of tier ng indictment: The Jurors of our Lord the King, e 
ill upon their oath, preſent that John Etherington, dat ne Per 
y 0! te late of the parith of Meeching, &c. labourer, and res 3 
Y . * Henny Brook, late of the ſame place, labourer, Oe yn 
ade. Vu 


on the 17th day of April, in the 35th year, &c. 
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{© with force and arms at the parith of Meechin, &e. 
© one watch, &c. (and other articles above thy 
* value of forty ſhillings) -of the goods and chat. 
<< tels of one John Greathead, in the dwelling-houſg 
© of the ſaid John Greathead, there ſituate, then 
„and there found and being, he the ſaid Johy 
©*© Greathead, and one Mury Emery, and one Mary 
© Greathead, the wife of the ſaid John Greathead 
* then being in the ſaid dwelling-houſe, and he. 
ing put in fear therein, feloniouſly did fiex, 


 ** take, and carry away againſt the ſtatute in 


11 en caſe made and provided, 225 againſt the 
peace, &c.” 

THERE was a ſecond count, in the COMMON Way, 

for a robbery on John Greathead, in bis dwelling: 


houſe, 'and taking from him the goods mentioned 


in the indictment. 
Tun Jury found the priſoners Guilty on the firl 


count, of ſtealing in the dwelling-houſe, the perſons 


named in the indictment being therein, and being 
put in fear therein, aud that the property was d 
the value of 39s. and Not Guilty on the ſecond 
count. 

Br 23 Hen. 8. c. 1. f 3. © no perſon or perfons 
which thall be found guilty of robbing any per 
< ſon or perſons in their dwelling-houſe, or dell 
*< ing-place, the owner or dweller in the ſank 


„ houſe, his wife, his children, or ſervants the 


being within, and put in fear and dread by tk 
** fame, ſhall be admitted to clergy.” 

By 1 Edw. 6. c. 12. ſ. 10, „no perſon or pf 
«« ſons that hath been atrainted or convicted a 


breaking any houſe by day or by night, an) fer 


“ fon being then in the fame houſe 3 the fams 
«6 breaks 
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e the « breaking was committed, and thereby put in fear 1795. 

chat: or dread;” thall be admitted to clergy.” 7 == 

hou Axp by 3 Will. and Mary, c. 9. ſ. 1. fall and rows 
the every perſon or perſons that ſhall rob any other Cask. 


zn berſon, of: ſhall feloniouſly take away any goods 


Mary gor chattels, being in any dwelling-houſe, the 
theud * owner or any perſon being therein, and put in 
a bs ( fear, or thall rob any dwelling-houſe in the day 
ſteal, time, any perſon being therein, or ſhall comfort, 


* aid, abet, aſſiſt, counſel, hire, or command any 
perſon or perſons to commit any of the ſaid 
offences, ſhall not nn the benefit of his or their 
«© clergy; “ | 
| Mr. . in 3 , judgment, 
that the firſt count of the indictment was defective 
as to the capital part of the charge, becauſe it did 


ate in 
iſt the 


n Way, 
elling- 
\tioned 


the fir not appear with ſufficient certainty upon the record 
pero, kat the perſons alleged to be in the houſe were put 


titled to the benefit of their clergy. 


Tur point was reſerved for the opinion of THE 
TWELVE Jupass. 


Tin CurzEr BaRoN, at the Summer Aſſizes 1795, 
aid, the J udges were of opinion that the indictment 


was of 
ſecond 


perſons 


my per ; 5 

r del: us defective as to the capital part for the reaſon 
le ſame alfigned, but that the priſoners were properly con- 
its then victed of the lay cen; and they accordingly n 


| by the ſentence of tranſportation. 


or pet 
victed d 
any per 
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from a per- Thereſa Phipoe was tried on the ſtatute 2 Geo, 2. 
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1795. : | . ; 
ee The KinG agdinſt Marra THERESA PHIPoR. 
CAE. Ne h 8 | 5 


Ar the Old- Bailey in May Seſſion 1795, Maria 


ſon his note r | | 8 
of hand by © 23. before Mr. JusTiIcE Grost, on an indid. 


% 


threatening, ment which charged that Maria Thereſa Phipoe, 


with a knife ,, 


| held to his late, &c. and Henry Caddell, late, & c. on the 


throat to *©* ]4th-day of April, &c.; with force and arms, 


take away 


his life is not at the pariſh aforefaid; in the county - aforeſaid, 
Seated of in a certain dwelling-houſe, near about the high- 
the note ways, there, in and upon one John Courtoy, in the 
. = peace of God, &c. then and there being, unlay- 
2. c. 25. for ©* fully and felonioufly did make a violent aſſault 
RY to, and him the ſaid John Courtoy in bodily fear and 
- 1 me danger of his life, in the dwelling-houſe aforeſaid, 
2oſe/fron ol, near about the King's highway, that then and 
ſuch perſon. there unlawtully,..violently and feloniouſly, did 
put, and one promiſſory note for the payment d 

„money, (to wit) for the ſum of 20001. and 0 

*& tuie value of 20001. of lawful money, &c. ſigned 

by and under the hand of the ſaid John Courtoy, 

„bearing date March 30th, 1795, the property of 

„him the faid John. Courtoy, from the perſon 

„ and againſt the will of the ſaid John Courtoy, n 

© the dwelling-houſe near about the highways, 

then and there violently and feloniouſſy did 

e ſteal, take, and carry away againſt the peace 

* &c.” And there was @ ſecond count on the ſtatute 

of 12. Anne 7. charging * that M. T. Phipoe and 

* Henry Caddell, in a certain dwelling-houſe, felv 

* niouſly did ſteal and take by robbery, and ca) 


* 
„ 


* away one promiſſory note, &c. againſt the form ol 


. he flatute, &c. „ 
| | 5 8 Tur 
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Taz circumſtances of this caſe were as follow: — 1795. 


The priſoner, Mrs. Phipoe reſided at No. 5, Hans- 
place, in Sloan-ftreet, Knightſbridge, and had for 
ſome” years previous 'to this tranſaction been inti- 
mately. acquainted with Mr. Courtoy, who was a 
peruke-maker, of very large fortune, living in Ozen- 
don-ſtreet;- and with whom ſhe was concerned in cer- 


tain money tranſactions, both on her own account and 
on account of a Miſs De Chere, who. was then at 


Paris. Early in the month of March 1795, Mrs. 
Phipoe told a Mr. Francis Bague, to whom ſlie 
was indebted, that ſhe was going to ſettle her caſh 
concerns with Mr. Courtoy; that he had promiſed 
to give her his note of hand for the balance at one, 
two, or three months date; and that ſhe would be 
obliged to him if he would furniſh her with the form 
in which promiſſory notes were uſually drawn. Mr. 
Bague accordingly gave her the form of a promiſſory 
note in French, he not underſtanding the Eugliſh lan- 
guage ; telling her at the ſame that it muſt be 
drawn on a piece of ſtamped paper; the value of 


| the ſtamp to be in proportion to the amount of the 
ſum inferted in the note. 


On a Friday, ſometime 
in the beginning of the month of April, ſhe wrote 
to Mr. Courtoy, expreſſing her ſurprize that he had 
not called on her the preceding evening in conſe- 
quence of a letter 'ſhe had written to him in the 
morning reſpecting Miſs De Chere's money, telling 
him that ſhe was then in perfect health, and that 
if he did not call early on the morrow about the 
buſineſs ſhe had often mentioned to him, he might 
expect to ſee her at his houſe about eleven o'clock, 
to which the ſhould infiſt on being admitted. On 
Tueſday, 1 5th April, Mrs. Phipoe' informed Mary 
x 4 Brown, 


Pr1poe's 


Cask. 


. 
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Brown, a ſervant girl who had then only lived with 
her about five weeks, and who had ſeen Courtoy call 
on her miſtxeſs, that ſhe had written ſeveral letter 
to him, and was greatly ſurprized he had not ye 


come. About four o'clock on the ſame day, x 


man of the name of Caddell, an intimate ac- 
quaintance of Mrs. Phipoe's, drank coffee with her 
in the back parlour ; and at ſeven. o'clock: the ſame 
afternoon, Mr. Courtoy knocked at the- door, and 
was thewed into. the front parlour, by. Mary Bron 
who. immediately announced his arrival to her mit- 
treis. Mrs. Phipoe deſired Mary. Brown to tell 
him that the was very ill up ſtairs ; that ſhe had got 
a fire in her room ; but that ſhe would dreſs herſelf 
and wait on him as ſoon as poſlible. While Courtoy 
was waiting in the front parlour Mrs, Phipoe went 
up and down ſtairs ſeveral times between the bed 
room and the back parlour, where Caddell, with 
whom ſhe had been in cloſe and anxious con- 


verſation, ſtill remained. She then went into tie 


front parlour, ſaying to Courtoy as 1he entered, 
** Oh, Sir, you are come: to which Courtoy re- 


_ plied, ©* Yes, yes, I am come to ſettle the bufineſs.” 


Complaining of the bad ſtate of her health, ſhe 
prefſed the old man to go up ſtairs; and on his 
expreſſing a with to ſettle the buſineſs below, aſked 
him what he was afraid of, and inſiſted on his 
going up. They accordingly went together into 
the two pair of ſtairs front room; Mary Broun 
following them with a lighted candle ; but the very 
moment they entered the room door, Mrs. Phipot 
ſeized him by the collar, and exclaimed, ** Mary 
« take hold of his back.” The girl obeyed; and, 
while he called out, Mercy, have mercy, Nh 4 

| ey 


La 


to the 
(tered, 
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| take away his life. 
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they puſhed lim into a two-armed chair, by the idk 17985. 


of which lay a broad blue ribband, with which they A 
endeavoured! to tie his riglit hand to the elbaw Jr PRI ok's 


Cask. 


the chair, but on his reſiſting, and promiſing very 


fervently to do whatever Mrs. Phipoe deſired, they 
deſiſted. During the ſtruggle he had got his right 
knee on the feat of the chair, and throwing himſelf 
hack, endeavoured with his left foot to kick Mrs. 
Phipoe from him. Near to the chair ſtood a table 


covered all över with black filk, and on it were two 


eandleſticks covered with black, a pair of large 
horſe piſtols, ready cocked, a tumbler glaſs filled 
with gunpowder, a ſaucer with leaden balls, two 
knives, the one a prodigious large carving knife, 


| the other a common caſe knife, with their handles 


concealed under black crape, pens, an ink-ſtand! 


| {cveral ſheets of paper, and two ropes. On Courtog's 


endeavouring to free himſelf from his aſſailants as 
above deſcribed, they renewed their attack, by each 


| of them ſeizing him by the collar, and thruſting 


him forcibly back into the chair; while he was in 


this vanquiſhed condition, Mrs. Phipoe ſeized the 


carving knife, and in the French language threat- 
ened, amidſt the moſt opprobrious expreſſions, to 
Courtoy, alarmed by this out- 
rageous menace, implored for mercy; and having by 
ſubmiſſion and promiſes in ſome degree mitigated 
her violence, they talked to each other for a few 
minutes in the French language, and then Mrs. 


| Phipoe propoſed to ſend- Mary Brown out of the 


rom, to which Courtoy aſſented, and the was ac- 
cordingly diſmiſſed into the back parlour where 
Caddell was ſtill waiting. In about twenty minutes 
lhe was again fa by a violent knocking on 
the 
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the floor to attend: her miſtreſs's room; and taking 
Caddell's candle the went up ſtairs, where ſhe found 
the parties exactly in the ſame ſituation in which 
the had left them; Courfoy cringing into the chai 
and. Mrs. Phipoe brandiſhing the carving knife in 
her hand, while ſhe deſired her to tell the gentle 
mam in the back parlour to come up. fairs dire 
Caddell, on being informed of this requeſt, went 


immediately up ſtairs, but returned ſoon afterward 


to the back parlour; but he had ſcarcely been ther 
ten minutes before he was again with great violence 
and vociferation ſummoned to attend, which he did 
immediately, and immediately returned as before 
In about a quarter of an hour Mrs. Phipoe again 


Knocked, but with much leſs: violence againſt the 


floor, and on Mary Brown's going, into the room, 
the obſerved Courtoy ſitting in the two-armed chai, 
with a pen in his hand, writing on the table befoie 
him; Mrs. Phipoe ſtill ſtanding over him in 3 
menacing attitude, with the carving knife in her 
hand; but he not being able to make the pen wie 


well, ſhe took it from him, gave it to Mary Brown, 


and deſired her to aſk;Caddell.to mend it, which he 
did accordingly, and returned it to her miſtreſs 
who gave it to Coil; and ſoon afterwards taking 
up the paper on which he had been writing, faid, 
* This man has ſpelt ſomething wrong ; take tt, 
and ſhew it to the gentleman below.” Ma 
Brown took it accordingly, to Caddell, who made d 
fair copy rightly ſpelt, and ſent both original and 
copy up ſtairs. Mrs. Phipoe then, in the' hearing 
of Mary Brown, deſired Courtoy to write another 
note, on a new ſtamp, exactly like the copy, but 


he laid he could make them correſpond ; which 


he 


taking 
found 
which 


chair 


ife in 
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rectly, 

went 
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he did by altering the word too to uo. The noto 

was as follows: ih be 20% eng- HTO 

0 30, 1795. 

Two Movrus after date T promiſe to pay to 

« Miſs Maria Thereſa Phipoe, or order, the ſum of 

% O TuousanD PoUNnDs . for value WP 
6 ceived. 


on Saw CouRToy, 
© Orendon- ſtreet.” 


2 — the conflict in which this note was ob- 
tained, one of Courtoy's fingers was cut to the bone, 
and Mrs. Phipoe, having got the note, lamenting 
the accident, bound up the wound, and ſolicited 
him to recruit his ſpirits with a glaſs of wine; but 
he- refuſed the offer, went immediately away, and 
the next morning gave information to the magi- 
ſtrates at Bow-ſtrect of what had paſſed, on which 


the note found ip her; 
eſcape. OW SE! | 

Ms. Frez.pinNG and Mn. Gan DTNVER, the pri- 
ſoner's Counſel contended that the priſoner could 
not be convicted upon this evidence, for that it was 


but Caddell had made his 


by this indictment, that the property, ſuppoſing 
for the purpoſe of the objection, that this note could 


from the poſſe/ion of the owner, and againſt his 
will; and that the property ſo taken muſt be of 
ſome value; but that this note never was of value 
to any perſon, and that if it had been of value it 
never was in the poſſeſſion of the proſecutor. The 
only value was the ſcrap of paper on which the note 
Was written, but it was clear that the paper never was 

- | | the 


Mrs. Phipoe was ſoon afterwards apprehended, and 


neceſſary to conſtitute the crime alleged againſt her 


be legally conſidered as property, ſhould be taken 
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the property of Courtoy,” and that the priſoner is the 


only perſon who could derive any advantage from 
ther nere. 

Ius Jury however Soandniie deim Gait). 
Tux priſoner's Counfel then moved in arreſt of 
ee that as this indictment was founded. on 
the two ſtatutes of 2 Geo. 2. c. 25. and 12 Ann, it 
ought to have; eaneluded in the plural number, 
< againſt the form of the ſtatutes in ſuch caſe made 
* and. provided,” whereas the concluſion was in 
the ſingular number only. OY 

O theſe objections the caſe was ies for the 
opinion of THE TWELVE JUDGEs,, and it; was argued 


by Counſel in the Exchequer Chamber. 


Mx. JusTiGE ASHMURSTP, in. February ,Seflion 
1796, ordered the priſoner to the bar; and after ſtating 


the indictmentz and the relevant parts of the evi: 


_ dence, delivered the opinion of the Judges“ to the 


the ſtealing a choſe in action was made felony, could 


following effect: The Counſel for the, priſoner, on 
the trial of this indictment, ſubmitted two objections 


to the conſideration of the Court. Tas FIRST was, 


that the offence, if any had. been committed, vas, 
according to the evidence, contrary to, and in vio- 
lation of, ſeveral Acts of Parliament, and therefore 
the indictment ſhould have concluded againſt the 
*© form of the fatutes in ſuch caſe made and pro 
tc vided” in the plural number, and not in the 
lngular, ** againſt- the form of the ſtatute.” — TAI 
SECOND OBJECTION was, that the promiſſory note 
was of no value, and therefore not within the mean 
ing. of the ſtatute 2 Geo. 2. c. 25. The Judges 


are of opinion, that as the Legiſlature at the time 


of paſſing the ſtatute 2 Geo. 2. C. 25. ſ. 3. wherel) 


not 


no 


eſt of 
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plation, 
it is eſſential to larceny that the property charged 
to have been ſtolen ſhould be of ſome value; that 
the note in the preſent caſe did not, on the face of 


y note 
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not poſſibly have a caſe like the preſent in contem- 


is not within that Act of Parliament; that. — 
2 8 
Ask. 


it, import either a general or a ſpecial property 
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in the proſecutor; and that it was ſo far from being F 


of any the leaſt value to him, that he had not even 


the property of the paper on which it was written; 


for it appeared that both the paper and the ink 
were the property of Mrs. Phipoe, and the de- 


livery of it by her to him could not, under the 
| circumſtances of this caſe, be conſidered as veſt- 


ing it in him; but if it had, as it was a property 
of which he was never, even for an inſtant, in the 
peaceable poſſeſſion, it could not be conſidered as 
property taken from his perſon; and it is well ſettled, 


that to conſtitute the crime of robbery, the pro- 


perty muſt not only be valuable, and alſo be taken 


from the perſon and the peaceable poſſeſſion of the 


owner. The . Judges therefore are of opinion 
that the judgment ought, on this point, to be 
arreſted. 

Bur Mrs. Phipoe was detained in cuſtody, and 
at the enſuing Seſſion for Middleſer was proſecuted 
tor the miſdemeanor, and convicted. 
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1795. | | | 
Casz 269. The Kino againſt casu, Palurs. 


. 


A perſon who Tur. ws. Charles Palmer, was indicted at 


hires à ready 


Furniſhed Horfuam, at the Summer Aſſizes for the county «f 


* Suſſex, in the year 1794; but on an affidavit of the 


lony within want of a material witneſs, the trial was put of 
the ſtatute of 


308 4 Will. z. until the Lent Aſſizes at Eaſt Grinflead in 1795. 


b. 9.1.5. by Tu indictment ſtated, That Charles Palmer 
ſealing any 


of the goods late of the pariſh of Brighthelmſtone in the coun- 


let to him to 44. ty of Suffex, on the 25th March 1794, at the 


uſe with the 


ſaid houſe. *©* pariſh of Brighthelmſtone aforeſaid, eight filver 
** table-ſpoons and ſeven filver tea-fpoons, of the 
goods: and chattels of James Gregory, (the ſame 
goods and chattels being in a certain lodging- 
*« houſe of the ſaid James Gregory, there ſituate, 
<< let by contract by the ſaid James Gregory to the 
© ſaid Charles Palmer, and to be uſed by the fail 
Charles Palmer with the. lodging-kouſe aforeſaid,) 
{© then and there being found, feloniouſly did fieal, 
take, and carry ae againſt! the form of the 
„„ - 

IRE ſecond count ſtated the lodgiing-houſ to hare 
been let to the priſoner by Anne Pearce, as the ſer- 
vant and -agent of James Gregory. The third and 
fourth counts reſpectively defcr:2d. the houſe 33 
Certain lodgings, let to the priſoner, 1ſt, by James 
Gregory, and 2dly, by Anne Pearce. And the fiftl 
count charged it as a larceny at common law. 


Ir. appeared in evidence, that the proſecutor 
James Gregory, by Anne Pearce his agent, on the 


22d February 1794, let to the priſoner a ready fur- 


niſhed houſe at Brighton for a month, and gave him 


an 


fu 


an 


d at 
ty of 
f the 
it off 
$ 

mer, 
COUN- 
t the 
ſilver 
of the 
fame 
Iging- 
tuate, 
to the 
e ſaid 
faid,) 
| ſteal, 
o the 


) hare 
ie ſer- 
d and 
aſe 3s 
James 


e fiftli 


ecutor 
n the 


ly fur- 


'C him 


an 
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an inventory of the furniture, under an expreſs 


contract, that i any of the goods therein ſpecified 


ſhould be injured or miſſing at the end of the time, he 
the priſoner /hould make them good. That the keys 
of the houſe were accordingly. delivered to him; 
that he took poſſeſſion thereof; lived in the ſame; 
and hired and employed his own ſervants; and that 
he feloniouſly took away the ſaid ſpoons, which were 
afterwards found in his poſſeſſion. 

IT was objected by the Counſel for the _ 
that the ſtatute 3 & 4 Will. and Mary, c. 9. only 


extends to furniſhed lodgings, and not to caſes where 


the whole houſe is let ready furniſhed. 


Tux learned Judge who tried the indictment left 


the caſe to the Jury, who found the priſoner Guilty ; 
but the point was reſerved for the conſideration of 


the TWELVE JUDGES; and on. Tueſday, 16th June 


1795, the caſe was argued , in the Ercheguer Cham- 
ber before all the Ju D Es, except MR. Jus Ick Asn- 
HURST, who was indiſpoſed, by MR. Barrow for the 
priſoner, and by Mn. Joun LxAch for the crown. 
Mu. Barrow, for the priſoner, contended, FisT, 
That the taking of goods let with a ready furniſhed 


lodging was not felony at common law; SECONDLY, 
That a ready furniſhed houſe is not a lodging within. 


the meaning of the ſtatute 3 Will. and Mary, c. 9. 
. 5.; and ThiRDLY, That if it were, the particular 


| terms upon which the contract in the preſent caſe was 


made, would prevent the che from en conſi- 
dered telonious. 


Ink FiRST Por xr. By the common \ law, where- 


furniture was let to be uſed with the apartment hired, 


a ipecial property in the goods was held to be veſted 
in the taker, and he having a 2 pofſeſhon of 
them, 
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1793. them, by delivery from the owner, could not be 
—— guilty of felony in taking them away. If a-man,” 
2 = ſays Gtanvii(1), © lend me rem ſuam ad uſam inde 

* (1) Clan. mihi percipiendum in ſevitio meo, the time being 
Lib. 10. c. 13. expired, I am bound to make reſtitution; but K 
„I uſe it at another place, or beyond the time 

. bee Jam bound to make amends, but a 

* furto excuſatur her hoe quod initium habet detenti- 


| ()Palonde &* onis per dominium rei. So alſo Prox (2) ſpeaks 
N to the ſame effect, „a bare poſſeſſion by the conſent 


EPL of the owner, gay, of one that is not owner, as 
of a wife, will make-a taking not felonious; for 

if ſhe deliver her huſband's goods to a {tranger, 

and he run away with them, it is no felony.” 

(3) Kely. 24. And in Mary Raver's caſe(3), at the Old Bailey in 
October Seſſion, 14 Car, 2. who was indicted for 

ſtealing two blankets and other goods, which, it 
appeared by the evidence, the had taken from a lodg- 

ing which the had hired of one William Cannon tos 

three months; it was agreed by LoRD BRI DCG 

L. C. J. Keviincn, M. JusTIceE WILDE, and 

TE RECORDER of London, that this was no felony, 

becaufe ſhe had a ſpecial property in the goods by 

Her contract, and fo there could be no treſpaſs; and 

there can be no felony where there is no treſpaſs; 

and to ſupport this do&trine, the caſe of Rer. 

Ger. Holmes (4) was eited, where Holmes was indicted 
r drßbn, and it appeared that he had ſet his own 
houfe on fire, which had been- quenched before it 

went farther. It is true, that the caſes of but 


G5) Kay. 83, glary in the fame book (5), hold a different doc- 


3 tyine. But this point, whatever the opinion f 
50. law therein may liave been, was ſolemnly decided in 
the pas 1691 in the n Re v. Meares (6) 

4 upon 


CASES IN CROWN LAW. 785 
t be upon a ſpecial verdid which found, that Suſan 1795. 


an,” « Vicars took a lodging-room in the houſe f N 
ind WW © Richard Grey, furniſhed with the goods mentioned 9 . 9 
eing in the indietment, from week to week; that the ; ; 
Jut if * key of the door was delivered to Suſan. Vicars, 1 
time „ which the kept; that he paid one week's payment 4 
but « for the room and lodging, and continued there- i 
tenti- in about four weeks; and that the two defen- 1 
peaks *« dants, Suſan Vicars and Mary Meares, on the þ # 
ſent day laid in the indictment, and before the expi- ql 
er, a „ration of the fourth week, taok and carried away | [ 
$: for ** the goods.” And after argument for the pri- 1 
unger, ſoners, by SIR B. SHowER and MR. NoRTnET, at : | 
lony.” Serjeant's-inn Hall, the majority of the Jupcts were i| 
ley in of opinion, that it was no felony; and to pre- | 
ed for vent the continuation of a practice ſo contrary to F 
ich, it the principles of good faith, the ſtatute 3 & 4 Will. | 
a lode- 3. c. 9. was almoſt immediately paſſed. The pri- | 
201 for loners, therefore, cannot be convicted upon the laſt | 
MAN, ccunt in the indictment for the larceny at common 

„ and law, - 


felony, Tur Sxcovp PoiNT, vis. That a ready furniſhed 
ods by houſe is not a lodging within the meaning of the 3 & 4 
F; and Will. and Mary, c. 9. The ſtatute REciTEs, © That 
reſpaſi; WB © hereas it is a frequent practice for idle and diſor- 
Rer v. derly perſons to hire lodgings with intent to have an 
ndicted opportunity to take away, embezzle, or purloin, the 


his oyn goods and furniture being in ſuch lodgings;“ anD 
efore WR FN ACTS, © That if any perſon or perſons thall take 
of but- away, with an intent to ſteal, embezzle, or pur- 
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nt doc- © loin, any chattel, bedding, or furniture, which 
nion cf * contract or agreement ke" or they are to. uſe, 
eided in ' Or ſhall be let to him or them to uſe in or with 
res (6) WW ch lodging, ſuch taking, embezzling, or pur- 

upon vol. II. 1 Joining, 
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either from a legal and technical conſtruction of the 


not a technical expreſſion or law phraſe well knom 


Pear * caſe of Lee v. Ganſell (7), the queſtion was whollf 


© reputed, and adjudged, to be larceny and felony 


uſed in contradiſtnetion to that word. But if tbe 


CASES IN CROWN LAW. 
“ loining, ſhall be to all intents and purpoſes taken, 


and the offender ſhall ſuffer as in caſe of felo- 
„ny.“ This ſeftion of the ſtatyte does not in any 
part of it contain the word: © houſe ;” but uſes the 
word lodging only. If it be contended, that a houſe 
is included in the term ** lodging,” it muſt ariſe 


term well known. to the Court, or from its being 6 
underſtood in the general and fair interpretation of 
the Engliſh language, as uſed in popular convert. 
tion or by correct writers; but the word lodging is 


to the Court ; nor is it uſed in ſpeaking or in writing, 
except as deſcriptive of a made of dwelling different 
from that of dwelling in a houſe. It is a term that 
can only be known to the Court through the mediun 
of the ſtatute. In its popular ſignification, it is cor: 
ftantly oppoſed to the word houſe, and is continually 


two words had been confounded in common ſpeech, 
the queſtion, in caſes where the mode of dwelling his 
come before any Court, has always been, whether 
that mode of dwelling- conſtituted a lodging or: 
dwelling-houſe, and made the occupier a mere in. 
mate or a houſe-keeper. In aſſerting that lodging 
is not a technical term familiar to the Court, I mean 
to ſay, that in law it is not deſcriptive of any fub- 
ſtautive thing, ſuch as a houſe, a caſtle, a harn, d 
the like, but is merely deſcriptive. of, as a part 
ciple, or adjefice, of a certain mode of occupation 
or enjoyment explainable by evidence. Thus in the 


whether the mode in which General Ganſell accupit! 
| | . 
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ken, the room in which he lived made him a houſekeeper, 
ony, or, in other words, whether he had a dwelling-houſe 
telo- or no; not whether he was a lodger, but whether his 
| any apartment was a dwelling-houſe. The evidence in 
5 the this caſe was, that General Ganſell occupied certain 
houſe apartments i the houſe of another, having one com- 
ariſe mon door to the ſtreet, and this mode of occupation 
| the was held not to conftitute a dwelling-houſe, and all 
ng {0 the privileges and protection which the law allows 
ion of to « houſe were refuſed to him, and his arreſt de- 
wel. clared to be legal. It is immaterial to the prefent 
ing 8 
known 
riting, 
fferent 
m that 
nedium 
Is con- 
tinualh 
it if the 
ſpeech, 
ing has 
whether 
ag or 4 


the houſe of another was called @ lodging or no; for 
it was poſitively decided, that the occupying apart- 
ments in the houſe of another did not conſtitute him 
a houſekeeper, and his apartments a dwelling-houſe ; 
vr, in popular terms, that a lodging is not a dwelling- 
wouſe. But although it was determined in Lee v. 
1nſcll, that a lodging is not a dwelling-houſe to pro- 
ect the occupier from a legal arreſt; yet it is con- 
ended in the preſent caſe, that a dwwelling-houſe is a 
Fodging to ſubject the occupier of it to the ſevereſt 
penalties; that although lodging and houſe are not 
onvertible terms at common law to protect, yet 


nere in. ben uſed in a penal ſtatute, they are convertible 
lodging erms in order to convict (8). But ſuppoſing lodging (8) Kely. 
1 men be a law term, and to mean ſomething ſub/tan- Rep. 83. 
any e, if it mall appear either that a houſe does not 


barn, dt dude the notion of lodging, or that a lodging 


a p oes not include the notion of a houſe, the conver- 
2upatio, vility of the terms will be deſtroyed, and the one 
us in the Wont be made to ſupply the abſence of the other. 
5 wholl the caſe of burglary, Kely. 88. a man having 
occupied dwelling-houſe, let a cellar, to which the paſlage 


the 


Y 2 was 


caſe, whether General Ganſell's mode of occupying 
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was out of the ſtreet, and a chamber to J. &. wh 


in the night time; and on a queſtion whether thi 


from the other; and faid; that the nocturnal break; 
ing into ſuch a divided houſe, with intent to con- 


were delivered to him; and he occupied the whvt 
houſe, and hired and employed his own fervant 


ence in the legal meaning of the word lodging, ſup 
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ſlept in the chamber, and the cellar was broke open 


was burglary, KELYNGE, Chief Juftice, thought i 
was not, and took a difference betwixt an inmu! 
and « divided houſe, that is, where there are ſever 
doors and one dwelling actually divided and ſeparate 


mit felony, would be burglary ; but that an innute 
who goes in at the ſame door is in the nature of 1 
lodger, and in ſuch caſe it muſt be laid to be the 
houſe of the landlord. A lodging then muſt h. 
taken to be an apartment or apartments in the dye 
ing-houſe of another. But in the preſent caſe, tie 
whole houſe was let to Palmer for a month; the keg 


He might, if he had pleaſed, have let part of tit 
houſe into lodgings, and if his lodger had purloines 
any part of the goods ſo let to him by Palmer to ut 
with ſuch lodgings, or if a burglary had been com 
mitted therein, it might have been laid as a takny 
from the dwelling-houſe of Palmer, for he w 
clearly the proprietor of the whole houſe during ti 
term. This evinces that there is an eſſential diffe- 


poſing it to have a legal meaning, and the wort | 
houje. The legal conſequences, indeed, which fol 
the poſſeſſion cf the one or the other of theſe {or 
of habitation are perfectly diſtinct and different. | 
one has a houſe near to another and do not repdl 
it, a writ de domo reparanda lies at common lah 


and ſuppoſes guod reparare debit, and the writ js gol 
withol 
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S. who Wi Lithout ſolet (9); but who ever heard of a lodgerin 1795. 
ke open the houſe of another being bound to repair, without : 
her thi a ſpecial contract for that purpoſe. The doors of a Ca ? 
ought i houſe, ſays LoRD HATE (10), may not be broken (9) Tenant 
mate open in arreſts unleſs for treaſon or felony; but it is 22 
> ſevend ſettled in the caſe of Lee v. Ganfell (11), that the 

eparatel door of @ lodging may in ſuch caſe be broken open & (1 C. * 1 
U break: in civil ſuits. If a man ſet fire to his own houſe, it (1 . | 
to com is not arſon at common law, and if Palmer had ſet 

1 inmate WW Gre to this houſe, he would not have been guilty of 

ure of: this offence, as appears from the caſe of Elizabeth 

© be tht Hants (12); but if a lodger ſet fire to his lodgings, (12) Foſter, 
muſt te and thereby burns the houſe, he would be guilty of Ns Jos BUY) 
he dyel | arſon, becauſe he thereby burned fe houſe of an- 

caſe, tit WW her (13). The duty on houſes, and the tax on win- (13) See Rex 
the key dows, -are not chargeable on lodgers; for all they IE 
he who windows are conſidered as belonging to the houſe ; Rex v. 
ſervant and the landlord and lodger cannot make them dif- —_— 
art of tit ferent habitations to diminith the duty. Theſe ob- and Rex v. 
purloine ſervations ſhew, that the term lodging is, in contem- . 
277 

ner to ut plation of law, both with relation to the place oc- 
een ON eupied and the perſon occupying'it, perfectly diſtinct 

a takin? and different from the word houfe. And by reſorting | 
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to the opinion of the moſt celebrated Englith philo- 
logers, but particularly to the dictionary of Dr. 
Jonſon, it appears, that theſe terms are as different 
in popular acceptatjon as they are in contemplation 
of law. But it may be ſaid, that although a ready 
furniſhed houſe cannot be conſidered as a lodging, 
either in the legal or popular ſenſe of theſe words, it 
may be fo conſidered within the true meaning and 
Ipirit of this Act of Parliament. But it is impoſſible 
to imagine, that the Legiſlature intended to extend 
the proviſion of this ſtatute to the protection of a 
Y 9 | mode 
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mode of livelihood which does not appear to have 
exiſted, or, at leaſt, to have been in general prae. 
tice, in the year 1691, when this Act paſſed; for in 
all the caſes upon the ſubject, anterior to the ſtatute 
we read only of lodgings eo namzne, and no inſtance 
can be produced to ſhew that the practice of letting 
houſes ready furniſhed prevailed. It is a practice of 
modern origin, and ſeems to have ariſen from the 
improved ſtate of the roads throughout the kingdom 
by the eſtabliſhment of turnpikes in the reign of 
George the Second, and the luxuries and elegancies 
of life introduced by the increaſed ſtate of commeret 


which have opened a more eaſy and agreeable con- 


munication between -one part of the kingdom and 
another, and led to the, modern faſhion of viſiting 
watering places at one ſeaſon of the year; and tor 
which purpoſe the letting of ready furniſhed houſes 
became a neceflary accommodation. But waving 
this conjecture, and looking only at the whole of the 
ſtatute, it will appear from the context of the {ec- 
tion on which the preſent indictment is founded 
that the Legiſlature could not have ready furnithe 
houſes in its contemplation at the time the Act was 
made. The preamble ſtates, © Whereas it is 4%. 
* quent praftice for idle and diforderly perfors to hir 


_** lodgings, with an intent to have an opportunity 


* to take away, embezzle, and purloin, goods ant 
furniture being in ſuch /odgings;” but can it be 
imagined, that in thoſe times idle and diforderis 


perſons could fo eafily procure credit for ready ft! 


cc 


niſhed houſes, as to render the robbing of them! | 


frequent practice; but this preamble, which muſt be 


taken as the key by which the enacting clauſe is f 


be opened and een my be fairly anderſon 
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CASES Ix CROWN LAW. 


to apply to lodgings only, for to that deſcription of 


apartments the term hire peculiarty applies. It is —— 


PALMER'S 


appoſite only to ſuch things as being the property of 
one are uſed for a ſhort time by another, att are of 
little value. Men hire horſes and lodgings ; but take 
houſes and farms, in the making a contract for 


which the more appropriate terms are, grant, de- 


© miſe, or lett. —The words of the enacting clauſe, 
„If any perfor fliall take away, &e. any chattel 
© or furniture, which by contract or agreement he 
* or they are to uſe, or ſliall be let to him or them 
to uſe in or with fuch lodging,“ ſeem deeifive 6f 
the ſpirit of the Act, becauſe they particularly de- 


ſeribe the uſe of furniture in the precife manner in 


which lodgers generally uſe it, that is, ſome in the 
apartments they occupy, andfome with the apartments; 
and on the taking a ready-furnithed houſe, there can 


| be no neceſſity for a contract for the uſe of any fur- 
niture with or in the toom or lodging; for the tenant 


muſt of courſe uſe it, or he cannot enjoy the houſe. 
Theſe obſervations apply only to the particular clauſe 


in the Act: but on adverting to its title, and to the 


other clauſes, it will appear ſtill clearer that this cafe 
is not within it. It was made to extend the penal 
laws againſt various offences, under the title, “ An 
Act to take away clergy from ſome offenders, 
and to bring others to puniſhment;“ and the 
framers evidently had it in contemplation to protect 


| property in delling-houſes, under certain circum- 


ſtances, as well as property let to uſe in lodgings; thus 
making an expreſs diſtinction, eo nomine, between 


houſes and lodgings, and enacting different punith- 


ments againſt offences committed in each of them. 


The firſt ſection takes away the benefit of clergy from 
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CASES IN CROWN LAW. 


thoſe who rob duelling-houſes, and it is not until the 


fifth ſection that it is made penal to-purloin pro- 
perty from ready furniſhed lodgings. If the Legiſſa- 
ture had had in contemplation the miſchief aſſumed in 
the preſent caſe, the word houſe, which they had be- 


' fore uſed in the ſtatute, would have been uſed al{y 


in the fifth ſection, nor would it have been left for 


the Counſel for the preſent proſecution to ſupply a 


word in a penal clauſe, which word the Legiſlature 
might have, but have not inſerted. This is a highly 
penal ſtatute, and it is an univerſal principle of lay 
which governs caſes leſs favourable than the preſent, 
that penal laws ſhall be conſtrued ;frialy according 
to the letter, and not literallj according to the /pirit 
of them, although the particular caſe under conſi 
deration may be within the miſchief intended to 
be provided againſt. Penal ſtatutes, ſays Sir JV. 
Blackſtone (14), muſt be conſtrued ſtrictly. Thus 
the ſtatute 1 Edw. 6. c. 12. having enacted, that 


thoſe who were convicted of ſtealing: horſes ſhould not 


have the benefit of clergy, was held not to extend to 
the ſtealing of one horſe; and a new Act of Parlia- 


ment was made in the following -year, to make the 


ſtealing a ſingle horſe a capital offence. So alſo the 
ſtatute of 14 Geo. 2. c. 6. which ouſted the ſtealing 
ſheep and other cattle from the benefit of clergy, was 
held to extend to ſheep only, and it was found ne- 
ceſſary ta paſs another Act 15 Geo. 2. c. 34. to ex- 
tend the capital puniſhment to the offence of ſtealing 
bulls, cows, oxen, ſteers, bullocks, heifers, calves, 
and Ambs, by name; the words in the former Act 
being thought much too looſe for this purpoſe. 50 
alſo the ſtatute 7 Geo. 2. c. 22. which makes the 
forging of the inſtruments therein named, with in 
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tention to defraud any perſon or perſons whatſoever,” 1795. 
a capital felony, was held in the caſe of Rex v. Har- F 
riſon (15), not to extend to corporations; and the Cas. 
ſtatute of 18 Geo. 3. c. 18. was made to remedy (15) Ante, 
me defect. But again: it is expreſsly laid down, 5, 8 Caſe 


that a ſtatute which treats of perſons or things of 


| an inferior rank, cannot be extended by any general 


words to thoſe of a ſuperior rank (16). A lodging (16) Bl. Com. 
is a thing of an inferior nature to a houſe, not only * 

as being contained within it, but with reſpect to the 

privileges annexed to it, and therefore cannot by 

any mode of conſtruction be ſaid to mean a houſe. 

The genus or larger term “ houſe” is not named 

in this clauſe of the ſtatute; and therefore the 

minor term lodging“ cannot be included in it 

by implication. 

Taz THIRD POINT, vig. that the particular terms 
upon which the contract in the preſent caſe was 
made, prevents the taking away of the goods from 
being conſidered a felonious taking. — This agree- 
ment 18 ſtated in the priſoner's petition to be heard 
by Counſel, and forms a part of the preſent caſe ; 
and the operation of it goes to his acquittal, in point 
of law, even if the caſe ſhould be thought to be 
within the AR of Parliament. The object of the 
Legiſlature in paſſing it was to prevent a perſon, 
who, under a bare contra, unaccompanied with 
any ſtipulation, had hired a ready-furniſhed lodging, 
from taking away the furniture which was let to 
him to uſe with ſuch lodgings, with impunity; and 
the diveſting of lodgers of that qualified property 
which they poſſeſſed at common law, under their 
contra&ts, in the furniture ſo hired, was the means 
by which this object was effected. But the ſtatute. 
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CASES IN CROWN LAW. 


was never intended to operate fo as to prevent thoſ 
who let lodgings from making ſuch other contrag; 


and ſtipulations with their lodgers, as might not 
only veſt a qualified property in them, but perhap 


an abſolute dominion over the goods ſo let to 
them (a). The contract in the preſent cafe was 
not a bare contrat for the hire and uſe of the 
goods, the civil effect of which would have been 
inſtantly deſtroyed by his taking them feloniouſhy 
away; but this further ſtipulation was added, that 
if any of the furniture was #njured or miſſing, the 


leſſee ſhould make it good. Every perſon is pre 


ſumed to poſſeſs a competent knowledge of the lays 
under which he lives; at leaſt, no man can be ſup 


poſed rgnorant of theſe laws for the purpoſe of 


convicting another of a crime: it may, therefore, 
be legally aſſumed, that the proſecutor was fully 
apprized that the civil effe& of a bare- contract for 
the ufe of his furniture would, in the inſtance of 
its being taken felonioufly away, be entirely de- 


* 


—— ks Y 4 * r * S . Rath. 9 FX VERBS Ins. - - . | 


—_—_— 


(a) Gorden being the owner of a ready-furniſhed houſe at Shun 
ham, in Kent, the furniture of which he had bought of a Mr. 
Barratt, his preceding tenant, let the houſe and furniture to Mr. 
Biſcor for a term of years. During Biſcoe's term the goods were 
taken in execution and ſold by the Sheriff, under an execution at 
the ſuit of one Broomhead for a debt due to him from Barratt— 
Gordon brought an action of zrover againſt the Sheriff to recover 
the value of the goods fo ſold; but the Court of King's-Bench 
determined, that although the goods had been wrongfully taken 
in execution, and Gordon had the right of property in them, yet that, 
by his having let them to B:/ece, he had ſo completely parted, not 


only with he poſſeion, but even with the right of palſelſon of them, 


during Biſcoe*s term, that he, Gordon, could not maintain the action. 
ordon . Harper, Mich, Term. 37 Geo. 3. 7 Term. Rep. 9. 
1 feated, 


CASES IN CROWN LAW. 793 i | 
ſcated, and that he could not, under ſach eiretm- 1795. 1 q 


ſtances, maintain any action for the recovery of the Ss 
goods ſo loſt, as the action would have merged in Cas. 
the felony, and the felony have deſtroyed the con- 
tract. Preferring, therefore, his right fo recover 
damages in fuch caſe, through the medinm of an 
action, to his power of puniſhing the leffee by in- 
dictment, he has, to intitle himſelf to this preference, 
not contented himſelf with the bare contract, againſt 
the violation of which the ſtatute was intended to 
guard, but has added a ſpecial flipulation in the moſt 
expreſs and comprehenſive terms, by which he has left 
it to the option of the priſoner either to leave the goods 
as he found them, or to make good in value ſuch as he 
ſhould injure, or which ſhould be miſſing, whether by 
accidental lofs or by being taken intentionally away. 
Theſe are the eonditions upon which he delivered to 
him the entire dominion of the goods ; not merely re- 
quiring compenſation for ſuch of them as ſhould be 
injured or loſt, but for fuch of them as ſhould he in 
any way miſſed or not forthcoming at the end of the 
term; a ſtipulation under which the priſoner might 
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3 have altered, and changed the goods, by ſubſtitut- 
4 Mr, ing others in their place, he always remaining re- 
to Mr, ſonfible in an action for damages for any breach on 
A his part of this ſpecial contract. But fuppoſe the 
oo protecutor had no intention to give the priſoner a 
HR dominion over thefe goods, or a right to remove, 
s-Bench deſtroy, change, or take them away, rendering a 
y taken compenſation for any loſs ſaſtained thereby, yet 
4 ” having uſed ſuch expreflions in his contract as might 
: 3 lead the priſoner to conceive that he had fuch a 
e action. right, he cannot now convert his miſconſtruction 
9 ef the terms into a felonious act. A law work of 
cated, | 


Con- 


— 
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1706 -confiderable authority, the Mirror of Juſtices (17), 
—ſays, * Larceny is the taking of any moveable 
 Parmpn's © treacherouſment, againſt the will of the owner 
Cask. ' 

„% by an unlawful gaining the poſſeſſion of them; 

65 op e becauſe, if the eloyner-did apprehend the goods 
| to be his own, and that he might well take then, 

in ſuch caſe he is not guilty of this crime: nor 
„where he apprehends that | pleaſed the owner 

«© that he ſhould have them; but of this there muſt 

© be an apparent evidence and preſumption.” And 

Sir Bartholomew Shower, who quotes this paſſage with 
approbation in his argument in the caſe of Rev y, 

| (18) 1 Show. Meeres (18), adds, Now from hence I infer, that 


138 ain thoſe ancient times two things did excuſe 

* a tortious taking of goods from the guilt cf 

9 * larceny, viz. Fr nsr, a conteſt or claim. of pro- 
= e perty, and a taking in purſuance of ſuch claim; 
. | * and this is allowed by conſtant experience: cr 
© * SECONDLY, a delivery or conſent of the owner 


* that the party ſhould have them. Now, iu 
either of theſe caſes, it is not larceny, though 
** the perſon hath not the true real property in the 
*< firſt caſe, but is miſtaken; and though he do ei- 
ceed, or outdo, and go beyond the authority of tht 
© owner, in the latter caſe.” In the preſent cal: 
there is not only apparent evidence and preſump- 
tion that the proſecutor conſented that the priſoner 
ſhould have the goods, but there is his expreſs agree: 
ment to that effect under his own hand. Special 
contracts for the delivery of property, either for uſt 
: ' or trial, are extr emely common in this, and mul 
* | neceſſarily be ſo in every commercial country ; and 
the party contracting for the uſe or trial of fuck 
_ property, has, by the delivery of it, an abſolute 
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CASES IN CROWN LAW. 
right thereto, until he chuſes, by returning it, to 
reveſt it in the original owner; and when ſuch con- 
tracts contain, like the preſent, a ſpecial agreement 
for a compenſation in caſe the property is not re- 
turned, the non-return of it cannot be converted, 
againſt the expreſs agreement of the parties, into a 


felonious act. All parties under expreſs agreements 


muſt rely and act upon the terms of ſuch agreements ; 
for if it were conſtrued felony for a perſon, acting 
under ſuch a contract, to diſpoſe in any manner of 
the property which may ſo come into his poſſeſſion, 
there are few perſons who may not, in their various 
tranſactions with the world, be involved in this 
dreadful predicament, where the felony is com- 
plete the inſtant the property is diſpoſed of, and be- 
fore he may have an opportunity to pay for it, or to 
make it good; and the circumſtance of the ſpecial 
terms of this contract having been impoſed by the proſe- 
cutor on the priſoner, certainly diſtinguiſhes this caſe 
from thoſe caſes of conſtructive felony which have 
been before decided by the Court. 


- Theſe arguments were replied to by the Counſel 
for the Cr 


Ar the Summer Aſſizes held at Lewes for the county 
of Suſſex in the year 1795, the priſoner was put to 
the bar; when 


Pan MacDpoNnaALD, Chief 8 ordered the 


priſoner to be diſcharged, ſaying, I am ſorry that 
* the laws of England have not provided for your 


** caſe, for I have no doubt whatever of your 
ee gui 


AxD the priſoner was diſcharged accordingly. 
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Cary $70. The Kine ae ria Dein. 


Bank-nor Ar the Old Balley i in July Seſſion 1795, William 

the ſtatute 12 Dean was tried before Mx. JusriIcz LAwRENCE for 

Anne, c. 7. flealing, on the 24th June preceding, .a Bank-nots, 

| pl the value of twenty pounds, the property: of James 
Maſſey, i in his dwelling-hou/e. 

Tur proſecutor rented the houſe in wluch he re- 
fided, in Margaret-ftreet, Cavendiſh-ſquare. The 
priſoner lived with him as a menial ſervant. The 
Bank-note in queſtion was in Mr. Mafſey's pocket- 
book, and the book was in his coat-pocket. On the 
evening of the 23d June 1795, on his retiring to 
reſt, he pulled off his .coat, and left it, as it was 
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Th 

. cuſtomary with him to do, in the room below ſtan; 
i and putting on his drefling-gown, went up ſtairs to 
$ bed. The priſoner, in bruthing the coat the next 
is morning, diſcovered the pocket-book, and emptied 


it of its contents. Soon after breakfaſt Mr. Maſſey 
diſcharged the priſoner from his ſervice; and not 
long after he was gone, he went to get ſome change 
; : out of his pocket-book, and miſſed the note. The 
= priſoner, on being apprehended, confeſſed that he 
9 had taken the note; that he had changed it; and 
had purchaſed clothes with: a great part of its b. 

ducc. 
= Mx. ALLE, r the priſoner, contended, that as 
? 4 the ſtatute 12 Anne, ſ. 1. c. 7. which makes the 
ſtealing „any money, goods or chattels, wares or 
© merchandizes, of the value of forty ſhillings, 2 
= «© capital offence,” was paſſed ſo long anterior to the 
7B ſtatute 2 Geo. 2. c. 25. ſ. 3. which makes it felony 
| | | | : 
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to ſteal Bank-notes, and other choſes in aRion therein 
deſcribed, it could not poſſibly be intended that 
the Legiſlature meant to include Bank-notes. or 


lam money, goods, chattels, wares, or merchandizes, % 
: for of the 12th Anne, c. 7. they being at that time 
vote, ſubjets of felony, and it having been decided in 
ame: the caſe of Rex v. Morris (1), that the receiving (1) Fe 


of Bank-notes, knowing them to have been 8 

1 is not within the ſtatute 3 Will. and Mary, c. 9. 

The which makes the receiving of ſtolen goods or chattels 
The felony: and he cited the caſe of Rer v. Dunmore, 
ket- at the Eſſer Lent Aſſizes 1793, where the priſoner 
tho was tried for ſtealing. a Bank-note of the value of 
g to five guineas, the property of Jacob JVright, in his 
_ dyelling-houſe, and acquitted of the capital __ of 


airs; the charge, on a ſimilar objection. | 

s to Tur Jury found the priſoner Guirty ; but the 

oa judgment was reſpited, and the caſe 88 for the 

tied opinion of the TWELVE JUDGES. ; 

fee Tur RecorveR, in May Seſſion 1796, ordered 
nat the priſoner to be put to the bar, and informed him 


that the Ju poESs were unanimouſly of opinion, that 
the objection his Counſel had made was ill- founded; 
that the offence with which he had been charged 
was properly charged to be a capital offence within 
the ſtatute 12 Anne, c. 7. ; and that his conviction 
was a legal and proper conviction; for that the 


perty. 


Tur priſoner received judgment of death ac- 
cordingly. 


The 


ſtatute was intended to protect every ſpecies of pro- 


« other choſes in action within the general words 
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|. CASES IN CROWN LAW. 


1795. 


The Krxo againſ J oH Loxoxzav. 


| Aﬀarate, 3 in- . Ar the Old- Bailey in October Seffion 1795, John 


oo «An Longmead was tried before Mn. Jusrick Hztary 


« demnify on an indictment which ſtated, that John Longmead 


0 oo cc together with Tuomas Perry and John Forer, 


« upon the and divers other perſons, to the number of three 


s terms in 


« this 1 perſons and more, on the 5th March, in the 
0 — S thirty-fourth year, &c. with force and arms, at 
« relief of ol. ** the pariſh of Zallance, in the county of Cornuull 
„ hicers, &c.' «© being armed with fire-arms and other offenſe 
by a ſubſe- weapons, &c. unlawfully did aſſemble together, 


uent ſtatute 
1 in order to be aiding and aſſiſting in taking away 


made for that ; 

—_— al- © from David Llewyn, one of the officers of excil: 
, n 1 2 

reciting a © of our Lord the King, one hundred gallons of 


title, it is 
WEE wm foreign brandy, the ſaid foreign brandy being 


« the terms liable to cuſtom duty, after ſeizure by the ſaid 
Dai Len.“ ; 

* ed, and fr TEIS indictment was Sad on the ſtatute 1! 
« officer, Geo. 2. c. 34. and the priſoner was convicted af 
— 50 8 the charge on very clear and ſatisfactory evidence. 
ture in con- MR. SuEPnERD, for the priſoner, moved, in arreſ 


tinuing a ſta- of judgment, that the ſtatute 19 Geo. 2. c. 34. wi 


tnte are not 


dound to uſe not continued by the ſtatute 28 Geo. 3. c. 23. 


any peculiar - Axp the caſe was ſaved on this point for the con: 
foxn of 


words, fideration of the TWELVE JuDGEs. — 
Mu. JUSTICE: GROSE, in the December Seflion 
following, delivered the opinion of the Ju pcs t0 
the following effect: The ſtatute 19 Geo. 2. c. 3 
is intitled, An AR for the further puniſhment of 
* perſons going armed or diſguiſed, in defiance of 
the laws of cuſtom and exciſe, and for indemmit)” 


C6 ing 


John 
ATH, 
mead, 
neley, 
three 
1 the 
18, at 
bull 
enſive 
ether, 
away 
excile 
Ins of 
being 
e ſaid 


ute 19 
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nce. 
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CASES IN CROWN LAW. 


tt ing offenders againſt theſe laws upon the terms in 


this Ad mentioned, and for relief of officers of +» 


LonGMEan's 


«the cuſtoms in informations upon ſeizures.” The 
ſtatute 28 Geo. 3. c. 23. continues the Act for 


« the puniſhment of perſons going armed or diſ- 


e ouiſed, in defiance of the laws of cuſtom or exciſe, 
and for indemnifying offenders againſt thoſe laws 
upon the terms therein mentioned; and for the 
* relief of officers of the cuſtoms in informations 


_ © upon ſeizures.” It was not from any doubt which 


the learned Ju DE who tried this indictment enter- 
tained on the queſtion, but trom abundant caution 
in favour of life, that this caſe was laid before the 
JupGts. It has, however, been very attentively 
conſidered by them, and they are unanimouſly of 
the opinion I ſhall now proceed to ſtate. The argu- 


ment on the motion in arreſt of judgment was, that 


the ſtatute 19 Geo. 2. c. 34. is not continued by 
the 28 Geo. 3. c. 23. becauſe this laſt ſtatute, in 
deſcribing the title of the former ſtatute, has, inſtead 
of the words ** in this Af mentioned,” uſed the words 
© therein mentioned ;” and inſtead of the words ** for 
* relief,” it uſes the words © for the relief,” leav- 
ing out the word © the.” Every man who hears 
the objection would be ſhocked at the idea of its 
being permitted to prevail. It is merely one word 
ſubſtituted for another ſet of words of the ſame im- 
port, „therein“ inſtead of in this At;” and 
*for the relief,” inſtead of for relief,” in which 
the omiſſion of the article makes no alteration in the 
tenſe, nor creates the ſmalleſt degree of doubt what 
the intention of the Legiſlature was. Every man 
who hears theſe objections would, if they were ſuf- 


tered to prevail, be ſhocked ſtill more, when he was 
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802 CASES IN CROWN LAW: 


LS . i 3 
1. informed, or recollected, that this ſtatute 19 Geo. 2. 


Loxgurab's c. 34. is a moſt beneficial, ſalutary, and neceſſary 
CASE, 

ſtatute; that it is to prevent men going armed with 

fire-arms, in diſguiſe, in defiance of the laws, and to 

enable all perſons wounded by ſuch offenders, or the 

executors of perſons ſo wounded, to recover a re- 

compenſle for the injury which they may have re- 

ceived, and for that breach of the law; and more 

eſpecially when it is further conſidered, that this law 

has been uniformly acted upon ever ſince 28 Geo. 3 

c. 23. was paſſed. The argument in ſupport of the 

objection was founded upon the three cafes of ills 

v. WWitkins, 2 Salk. 609. Biſhop v. Harecourt, Cro. 

Fiz. 210. and Birt v. Rothwell, 1 Lord Ray, 210. 

343. ; but theſe are caſes where perſons bringing 

actions upon penaltics have taken upon them to 

recite. the ſtatutes inflicting ſuch penalties ; and as 

ſuch perſons muſt know under what authority they 

claim ſuch penalties, if they mis-recite the ſtatute: 

on which they claim, it may be taken advantage of 

as a variance, becauſe whoever in pleading under: 

takes to recite a ſtatute as the foundation of his ſuit 

V FEY is bound to recite it faithfully (1); but the preſent 

Whitaker caſe is not a queſtion of variance, but of conſtruction 

rr and intention; and, therefore, theſe caſes do not 

balgrare. apply to the preſcut cafe. The Legiſlature, when they 

* intend to pats, te contin UC, OT TO repeal a law, are not 

bound to ule an preciſe form of words; for whatever 

the form of words uſed for fuck purpoſes may be, if the 

intention of the Legiſlature iu making an ordinance 

elear and obvious, fuch ordinance muſt be carried into 

execution. In thepretent cate the meaning of the Legit 

lature cannot be miſtaken. But there are authorities 

upon this ſubject, bot! ancient and modern. In 9. 

| 3 8 Micha 


CASES IN CROWN LAW. : 803 
Michael Foſter's Reports (2) is the caſe of Lord Pitſligo. 
An A& of Parliament paſſed in the 19th year of the 
King, reciting, ** that Alerander Lord Pit/ligo, and i 
„other perſons therein named, had been in actual 


1795. 


(2) Foſt. 79. 


„eſhall ſtand attainted of high treaſon, unleſs they 9 | 
ore e ſurrender themſelves to juſtice on or before the i | 
Ke * 12th day of July 1746.” Lord Pit/ligo did not 1 
E ſurrender in obedience to the Act, and therefore his 1 
the lands in Scotland were ſurveyed and ſeized for the al 
1700 uſe of his Majeſty by order of the Court of Exche- H | 
2 0 quer in Scotland, purſuant to the Act of the 20th UW 
210. of the King, upon a preſumption that he ſtood at- * 
ging tainted by the 19th of the King. Lord Pitſligo put Nj 
wh in his claim to the lands in the Court of Seſſion by 1 g 
13 the name of ** Alevander Lord Forbes, of Pitſligo,” * ; 
thes letting forth, that his anceſtor was by letters patent, A 
3 bearing date the 24th June 1633, ennobled and Nh 
ge of created a BARON of Scotland by the name, ſtile, 1 
W and title of ** Lord Forbes, of Piiſligo, which title 
; ſuit, is now deſcended on him. He therefore infiſted, 
ut that as he was not rightly named in the Act of 19th 
a of the King, he could not be attainted by that 
1 ſtatute, and conſequently that his lands were not 
they lubject to forfeiture. To this claim the King's Ad- 
a vocate put in an anſwer, by which he admitted the 
lere patent of creation as ſtated in the claim, but con- 
if the tended that the claimant was the perſon meant, and 
= that he was ſufficiently deſcribed by the ſtatute. 
4ints The cauſe came on to be heard in the Court of 
Legit: Seſſion; and the Lords of Seſſion, by their interlo- 
08 cutor, pronounced that ** the ſaid Alenander Lord 
In Sir Forbes, of Pitſligo,” is not attainted by the ſta- 


7 Ic 


„ rebellion, and were fled from juſtice;“ and enact- 
ing, that the ſaid Aleaunder Lord Pitligo, &c. &c. 
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CASES IN CROWN LAW. 


tute 19th of the King, and therefore ſuſtain his 
claim, and deeree poſſeſſion of his lands to be de- 
livered to him. From that interlocutor his Majeſty's 
Advocate, in behalf of his Majeſty, appealed, and 
the cauſe came to a hearing in January 1750; and 
it was referred to the opinion of the TWELvx 


Juopors, who were of opinion, that as he was the 


perſon intended and meant by the ſtatute, he was 
ſufficiently deſcribed by the name and title of 
© Alexander Lord Pitſligo; and upon this opinion 
their Lordſhips reverſed the interlocutor, and dif- 
miſſed the claim. This is a very ſtrong caſe in 
point; and the doctrine has been recognized and 
conſirmed in the caſe of Lord Strathaven, which is 
ſo much like the caſe of Lord Pitſligo, that it 5 
unneceſſary to cite it: they both prove, that in 
conſtruing the words of a ſtatute the intention of 
the Legiſlature is alone to be conſidered. In the 
preſent caſe it is not pretended that there is even à 
doubt but that ſome ſtatute was intended to be con- 
tinued, nor is it pretended that theſe words are ap- 


plicable to any other ſtatute, or that there is 2 


doubt whether any other ſtatute is continued by tt. 
Then the argument is this, that theſe words mean 
nothing, if it was not the intention of the Legiſlature 
to continue ſome Act; and no man can doubt what 
Act that is, and that the intention is that the whole 

of it !ould be carried into execution: the intention 5 
moſt clearly here to continue the ſtatute 19 Geo. ? 
c. 23. and whatever is clearly the intention of the 
Legiſlature, Courts of Juſtice are bound to ſupport 

I know of no poſition that would be more fatal in“ 

Court of Judicature than to refuſe to underſtand the 

words according to the intention, and to depart fron 
decides 


nr 


B 


e ap- 
18 2 
by i. 
mean 
lature 
t what 
whole 
tion h 
eo. 2 
of the 
port 
al in « 
nd tht 
rt from 
lecided 


decided caſes upon a ground inapplicable to the 1595; 
eaſe before them, and founded neither upon law, 
Juſtice, or good- ſenſe. The Jupers are unanimouſly * R , 
of opinion, that this is not a queſtion of pari«nce, 
but a queſtion of conſtruftion ; that the ſtatute 19 
Geo. 2. c. 34. is continued by the ſtatute 28 Geo. 3 
c. 23.; that the indictment is good; and that judg- 
ment ought not to be arreſted. 

Tur priſoner accordingly received judgment of 
death. 


The Kix againſt Joux CHIPCHASE. Cask 272. 


| AT the Old Bailey in October Seflion 1795, John It is lay for 


Chipchaſe was tried before M. JusrIicE Hearn, the confiden- 


tial clerk of 
tor feloniouſly ſtealing on the 16th September, a bill a merchant 


of exchange for 122/. 12s. the property of Richard 2 bill 
burkit and Thomas Fothergill. 


unindorſed 


Txt priſoner was clerk to Meſſrs. Burkit anc Lee e ae 
Fothergill, and in that capacity, had the ſole eps it to 


his own uſe; 


management of their cath concerns; he received although he 


the bills and the money which were remitted or was Kabi = 3 
due to his maſters; carried bills to the bankers to tranſacting 


di : 1 „nan te the Caſh con- 
iſcount whenever he wanted cath ; made payments degnsof che 
tor freight and other things of the like nature ; houſe from 


and ſettled the balance with his maſters at the end er 1 as 


vt every week. On the 14th September 1795, the it had not 


been del;ver- 
bill ſtared in the indictment was remitted to Meflts. ag why 


Burkit and Fothergill by the poſt. Mr. Burkit for ſuch pur- 
poſe by his 
opened the letter, and gave the bill, which was employer, it 


due the 17th September, to another of the clerks, newt 


| to get it accepted. The. clerk did get it accepted, the fen 


of ; 
7 3 and? the maſter 
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CASES IN CROWN LAW. 


and then laid it among other bills on his maſter's deſk, 
On the 16th September, the priſoner went to Meflrs, 
Le Febure and Co. in Cornhill, his maſter's bankers, 


with two bills, one of which was the preſent bill, 


and the banker's clerk obſerving that neither of 


them were indorſed by Burkit and Fothergill, aſked 


him whether they were to be entered ſhort or dif- 


counted, or what was to be done with them? it 
being the general cuſtom to have all bills indorſed 


by the perſons who ſent them in. The priſoner ſaid 


he wanted ſmall notes and money for them ; and 
that the money muſt be full weight and good, as 
it was for Mr. Burkit's particular uſe. On the ſame 


day, vis. Wedneſday, 16th September, the priſoner 


abſconded with the monies he had thus received. 
and was taken under a feigned name from on board 
a ſhip at Falmouth. 


Mx. SneyuERD, for the priſoner, contended that 


from the particular ſituation in which the priſoner 
was placed in the ſervice of Meſſrs. Burkit and 


Fothergill, this was not a felonious taking of the 
bill of exchange, and conſequently. not a felony 
within the ſtatute 2 Geo. 2. c. 25. He was to all 
intents and purpoſes the caſhier or agent of his em- 
ployers, which was a ſituation of truſt, and in that 


ſituation the bill had come legally to his poſſeſſion ; 


it was not delivered to him ſingly for any ſpecific 


purpoſe ; but he had it, as he had all the other 


bills, of his maſters, as a general cuſtodee. His 
ſituation was preciſely ſimilar to the ſituation of a 
caſhier in the Bank of England, or to a clerk in the 
Poſt- Office, and the Legiſlature long f. ubſequent to the 
ſtatute 2 Geo. 2. c. 25. on which the preſent indict. 
ment, was founded, had thought it neceſfary to pals 
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CASES IN CROWN LAW. 


Acts in order to make the ſecreting or purloining 


hills of exchange by ſervants of the Bank or Poſt- W 
AS E. 


Office, felony. And indeed it had been decided in 


the caſe of Rev v. JVaite (1), that it was not felony (1) Caſes 
by the common law for a caſhier of the Bank to C. L. 33. 


embezzle an India bond committed to his care pur- . 


ſuant to the ſtatute 12 Geo. 1. c. 32. The taking 
in the preſent caſe, and that in the caſe cited, are 
exactly the ſame (a). The priſoner in the preſent 
caſe had a right to receive the money for this bill; 
for it was clearly proved by the evidence that he was 
authorized fo to do: it is true that he had no right 
to convert the money to his own uſe ; but the pre- 
tent indictment is for ſtealing the bill of exchange 
againſt the form of the ſtatute 2 Geo. 2. c. 25. and 
not tor ſtealing the money at common law. There- 
fore as the firſt receipt of the bill was not tortious, 
his receiving the money for it at the banker's, and 
going away with it, was a mere breach of truſt, and 
a civil remedy is the only remedy the- proſecutors 
can look to.“ 

Ma. Josrieꝝ Harn, who tried the priſoner, 
was clearly of opinion that this was felony ; and the 


— — 


_— 


— — — 


(a) In the caſe of Rex v. Waite, the India Bond had never been 
in che actual poſſeſſion of the Bank, and one of the points in that 
cale was, whether the poſſeſſion of the caſhier was not in conſtro 


tion of law the poſſeſſion of the Bank ; but in the preſent caſe, 


Mr. Brit opened the letter in which this bill of exchange had 
been remitted, and ſeems never to have parted with it except to 
the other clerk to get it diſcounted, who reſtored it to his maſter's 
poſſeſſion by placing it on his deſk among the other bills: But this 
point is now ſettled by the ſtatute 39 Geo. 3. c. 85. which ſee polt, 
Rex v. Toſeph Baſcley. 40 1 5 
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808 CASES IN CROWN LAW. 


1795. Jury ſinding him guilty, he was ſentenced to tranf. 
- portation for ſeven years. 


* © 


Cask 273. The KixG againſt Jonx Haunts. 


A nocturnal AT the Old Bailey in October Seſſion 1795, Join 


break - 
DE — Harris was tried before the REcorRDER of London 


f which th f ing in f 
em N © for burglariouſly breaking and entering the dwelling- 


further taken houſe or Henry William Bades on the 6th Octo- 
ae 7 de. ber, and ſtealing therein a gold watch value 100 
poſing | in it &c. the goods of the ſaid Milliam Dinſdale. 


_ + _ II appeared in evidence, that Mr. Dinſdule had 


ins. lately taken the houſe in Queen-/treet, in Cheapſide, 
— ym oy but had never ſlept in it himſelf; but on the night 


of his having of the burglary, and for ſix nights before, had 
ſlept therein, 


is not burg- procured two hair-dretſers, of the names of Thomas 


lary; for it Naſh and Jumes Chamberlain, who reſided at &., 


cannot be 

confidered Ann's-lane, near Maiden-lane, in I ood- -fareet, but 

2A in no ſituation of ſervitude to the proſecutor, to ſleep 

owner. in this houſe for the purpoſe of taking care of the 

See wes pak Rex goods and merchandize belonging to Mr. Dinſdale, 

Ta ch were depoſited in the babe. 

Ks Tur Count was of opinion, that as the profecu- 
to depoſit certain articles of his trade therein, but 
had neither flept in it himſelf nor had any of his 
ſervants, it could not, in contemplation of law, 
be called his dwelling-houſe. 

Tu Jury therefore, under the direction of the 
Court, found him guilty of the larceny only, but 


not guilty of ſtealing in the dwelling-houls,' or of 


the 


tor had only ſo ſar taken poſſeſſion of the houſe as | 


nl. 


ohn 
on 
ng- 
Ato- 


101, 


had 
fade, 
ght 
had 


Mas 


vt, 
but 
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ecu- 
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the burglary; and he was ſentenced to tranſportation 1795. 
| for ſeven years. 


The Kino againſt James MoxTrTay. C 271 


| Ar the Old Bailey in October Seſlion 1795, The manner 
| James Monteth was tried before MR. Baron in which an 


aſſault with 


Hornan preſent Ma. Jusrics Hrarn, on the intent to rob 
ſtatute 7 Geo. 2. c. 22. which enacts that if any mut he 


charged in 


| © perſon or perſons, with any offenſive weapon or an indict- 
| © inſtrument, unlawfully and maliciouſly ſhall aſ- 

fault, or ſhall by menaces, or in or by any forct- 2. c. 22- 
| © ble or violent manner demand any money, goods, 


ment on the 


ſtatute 7 Geo. 


* or chattels of or from any other perſon or per- 


| © ſons, with a felonious intent to rob or commit 
| '© robbery upon ſuch perſon or perſons, the offender 


* thall * adjudged liable to be tranſported for ſeven 


years. 


Tur indictment ſtated, that James Monteth, | 


late of the pariſh of St. James, within the liberty 
© of IVeſtminſter, in the county of Middleſer, 
| © labourer, on 28th September, in the 35th year, 

Ke. at the parith, &c. with force and arms, that 


is to ſay, with a certain offenſive weapon and in- 


| © ftrument called a wooden ſtick, upon one Malter 


Smith, Eſq. in the peace of God and our ſaid 


| Lord the King, then and there being, unlaw- 
fully, maliciouſly, and feloniouſly, did make an 


aſſault with a felonious intent, the goods, chat- 
: tels, and monies of the ſaid Valter, from the 
' perſon and againſt the will of the ſaid Walter, 
| then and there ny to ſteal, take, and 
© CAITY 
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1795. carry away againſt the form of the ſtatute in thy 


MonTeTH's 


** caſe made and provided, and againſt the pear 


Cass. of our ſaid Lord the King, his crown and dig. 
60 nity.” 100 * 


Tux Court was of opinion that this indictment 


was bad; inaſmuch as it did not ſtate the offence 
according to the deſcription of it in the ſtatute. 
Tre offence is an attempt to rob, which always in 
cludes force and violence ; but the charge- that he 
made the aflault with intent to ſteal the goods of 
the profecutor, is no defeription of an intent to 
rob for want of the word violently. 


indictment, and a new one was preferred again 


Tux priſoner was aceordingly diſcharged from this 


him, ſtating, ** that he, on the 28th day of Sep- 


ce 


«cc 


cc 


cc 


ce 


tember, in the 35th year of the reign, &c. George 
the Third, King of Great Britain, &e. at the 
pariſh aforefaid, in the county aforeſaid, with 
force and arms, to wit, with a certain offenſive 
weapon called a wooden ftick, which he the fail 
James in his right hand then and there had and 
held, in and upon one Malter Smith, in the peace 
of God and our ſaid Lord the King, then and 
there being, wilfully, maliciouſly, and felon: 
outly, did make an aſſault with a felonious intent 


* the monies of the faid Valter, from the perſon 


and againſt the will of the ſaid Malter, then and 
there feloniouſly and violently to ſteal, take, and 
carry away, againſt the form of the ſtatute, &c. 
and againſt the peace, &c.” 

Axp on this indictment he was convicted. 
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1796. 


The KING againſt Colin RECULISs r. Cast 275. 


? Ar the Old-Bailey in January Seſſion 1796, John To utter a 
E Roberts, otherwiſe Colin Reculiſt, was tried before 
| Mz, BARON Tuo. SON, on an indictment for utter- knowing it 


torged pro- 
miſſory note, 


. b co be forged, 
ing a forged promiſſory note, of which the following is a canis 


| is a copy: | | felony, al- 


though the 


ſtamped, 


| «No.932. £.5. 5. O. Plymouth, May 24th, 1798. famped. 


«I promiſe to pay to bearer, on demand, here or 


| © at Meſſrs. Hankey, Chaplin, Hall, and Hunkey, - 


« Bankers, London, Five Guineas, value received. 
W. Howarp. 


«Five GurxEAS on demand. Eutered.“ 


Tux note had no ſtamp upon it; and it was there- 


| tore contended that it could not be given in evi- 
dence; the Stamp Act of 31 Geo. 3. c. 25. ſ. 2. 


enacting “' that for every piece of vellum or parch- 

ment, or ſheet or piece of paper, upon which any 

bill of exchange, draft, or order for the payment, 

money on demand thall be ingroſſfed, written or 
printed, where the ſum expreſſed therein, or made 

payable thereby, ſhall amount to forty thillings, 

and {hall not exceed five pounds and five ſhillings, 

there ſhall be charged a ſtamp-duty of three- 

pence” (1); and by fe. 19, © that no bill of (1) But by 
exchange, promiſſory note, or other note, draft or ***37 Seo. f. 


this act impoſed, or any of them, ſhall be pleaded LY 
or given in evidence in any Court, or admitted in 
any Court to be good, uſeful or available in law 
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CASES IN CROWN LAW. 


** or equity, unleſs the vellum, parchment or pape 


on which ſuch bill of exchange, promiſſory note 
** or other note, &c. ſhall be ingroſſed, printed 
*« written or made, ſhall be ſtamped or market with 
* a lawful ſtamp or mark, to denote the rate or duty, 
as by this Act directed, or fome higher rate or duty 
in this Act contained.” 
Tang Jury found the priſoner Guilty; but the 
Judgment was reſpited, and the caſe reſerved for the 
opinion of THE TWELVE JUDGES. 


Ms. JusTict GRosE, in the May Seſſion follow 


cc 


ing, delivered the opinion of the Judges as follows: 


The priſoner at the bar was convicted in Januay 
Seſſion of uttering and publiſhing as true a falſe, 
forged, and counterfeited promiſſory note for fire 
guineas, he well knawing the ſame to be falſe, forged 
and counterfeited. Upon producing this note in 
evidence on the trial, it appeared that it had nt 
been ſtamped ; and it was therefore objected that it 
ought not to be received in evidence. This ob- 
jection has been referred to the conſideration af 
THE TWELVE Ju pars; and IT have now to ſtate 
their opinion on this ſubjectt. The crime, as charged 
againſt the priſoner by the wards of the indiement, 


was clearly and ſatisfactorily proved; the objection, 


therefore, does not import the ſmalleſt doubt f 
his guilt, or in any way affect or relate to the legil 


definition of forgery; for it is clear that he know ingly 
uttered a lalſe inſtrument, with intention to defraud: 


which is the pr. eciſe offence that the Jaws againſt 
forgery aim to ſuppreks. The propoſition ariſing 


from this objection is, that the paper-writing ſtated 


in the indictment 1 1s not a promiſſory note, becautl 


id is not Upon a ſtamp; - buf the queſtion, whether 1: 
8 
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or is not a primiſſory note, depends upon THE 1796. 


Ex OR of the inſtrument, and not upon the circum- 


ECULI1ST's 


gance of its being ſtamped or not ſtamped. An in- Cask. 
grument in writing, by which one perſon promiſes to 

pay to another per 5 ſo much money, muſt, by force 

of the words, be a promiſſory note; and the paper- 


writing in the preſent caſe is an inſtrument preciſely 


of that deſcription. But admitting it to be a pro- 
| miſlory note, it is contended that it cannot, be given 


in evidence as ſuch, becauſe it is not ſtamped. It 


has, however, been determined in the cate of Rea v. 
 Hackefirood (2), that a bill of exchange, though not (2) Ante, p 


292, Caſe 


ſtamped, is an inſtrument on which forgery may be 72 : 


charged; and the reaſon given in that caſe is com- 


| pletely ſatisfactory, namely, that the Stamp Acts 
being revenue laws, and not intended to affect the 
| crime of forgery, cannot alter the law reſpecting it. 


The ſtamp is not, properly ſpeaking, any part of the 


inſtrument; it is merely a mark impreſſed on the 
| paper to denote the payment of a duty; and is merely 
| collateral to the inſtrument itſelf. To conſtitute the 
| crime of forgery, it is not necefiary that the inſtru- 
| ment charged to be forged ſhould be ſuch as would 


be effectual if it were a true and genuine inſtrument ; 
for it has been decided, in ſeveral caſes, that to torge 


| the laſt will of a perſon who is not dead, is a capital 
| offence (3); and yet ſuch an inſtrument never could (3) Rex v. 


operate as à will in contemplation of law during Jobe 1 


the lite-time of the ſuppoſed teſtator. So alſo in Rex v. 


| the caſe of Japhet Crock, which is reported by Sir Sterling. 


Ante, 117. 
John Strange (4), it was determined that forging a Caſe 57. 


eaſc and releaſe of lands is a capital offence, although (4) EIN 
nayn under circumſtances which, if they had been 
genuine, 
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CASE. 


and though where lands are improperly deſcribed, a Court of Equi 
will oblige the vendor to convey them by proper words, yet that 


CASES IN CROWN LAW. 


genuine, would have rendered them ineffectual (a), 
The promiſſory note, in the preſent caſe, is of thi 
kind. The purpoſe for which ſtamps are ordered to 
be aftixed to various inſtruments is merely to raiſe z 


— — 


8 


— 


(a) The indictment in this caſe was on the ſtatute 5 Eliz, c. Is 
and it charged that Garbut and bis wife were ſeized in ſee of 
certain meſſuages. lands, and tenements, called Fawzick, in the 
pariſh of Clackton in Er; and that Japbet Crool, intending tg 
moleſt them and their intereſt in the premiſes, forged a leaſe and 
releaſe as from Garbut and his wife, whereby they are ſuppoſed, 
for a valuable conſideration, to convey to him * all that pak 
* called Jawick Park, in the pariſh of Clackton, in Eſer; con 
«« taining eight miles in circumference,” with all the deer, 
«© woods, &c. thereto belonging.” After a verdi& for the 
King, it was moved in arreſt of judgment, that the premiſes ſup- 


poſed to be conveyed were ſo materially different from thoſe which | 


were really the eſtate of Garbut and his wife, which were houſes 
lands, and tenements, that it was impoſſible this conveyance could 
ever moleſt or diſturb them ; that if it had been a true deed, it could 
not have paſſed their lands at law, for want of a proper deſcription; 


is only where there is a previous contract for a ſale, and they d 
it on carrying that contract into execution; whereas here 1510 
contract, and the caſe is no more than if A. had been ſeized df 
Blackacre, and B. had forged a conveyance of Whiteacre, which 
certainly would not be within the ſtatute. TRE Cour, for ſo 
veral Terms, inclined ſtrongly with the objection; but in Lal 
Term, 4 Geo. 2. the Chief Juftice declared, that they wer 
all of opinion to overrule it. The words of the Act are © 
the intent that the ſtate of freehold or inheritance of any perſon 
« to any lands, &c. or the right or title of, in, or to the ſame, ſta! 
« or may be moleſted, troubled, defeated, recovered, or changed. 
By this it appears that it is not neceſſary there thould be a chang! 


or a poſſibility of a change; it is ſufficient that it is done with thi! 


intent, and the Jury have found that it was done with intent io 
moleſt Garbut and his wife in the —— of their lands; and 
— was given for the King. 


revenue 
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al (a), revenue; and as to the ſtatutes enacting *< that no 


813 
1796. 


f this . promiſſory note, bill of exchange, &c. not ſtamped | — 


red to „ as therein directed, thall be pleaded or given in 
raiſe z « evidence in any Court, or admitted in any Court 
„to he good, or available in law or equity;” the 


Legiſlature thereby meant only to prevent their being 


2. c. 14 
1 fee of 
in the 
ding to 


eaſe and 


given in evidence when they were proceeded upon 
to recover the value of the money thereby ſecured. 
It is certain that no holder of ſuch an inſtrument. 
| as the preſent could, if it had been genuine, have 


REcutisT's 
CASE. 


appoſed, founded an action upon it, and given it in evidence 
lat park as a promifſery, note; but it is equally certain, that 
* co. it might have been given in evidence on other oc- 
pie calions; as, for inſtance, if any perſon negociating 
viſes ſup it were to be ſued for the penalty inflicted upon the 
ſe vlc! offence of negociating ſuch an inſtrument unſtamped. 
e houſes there is no doubt but that it might be given inevi- 
ce cout i gence; and this infiance thews moſt clearly that is 
„it could g : : : : 
Wirt was properly received in evidence on the trial of | this 
of Equity indictment, notwithſtanding the leeming prohibitory 
yet that words in the ſtatutes. The moiſt material point of 
d they 0 conſideration in this raſe was, whether it did not 
pins differ from /Tawkeſwood's caſe, inaſmuch as the bill 
1 a of exchange there might have been afterwards 
r, for ſo ſtamped, as the law then ſtood ; and this promiſſory 
in Lag note, as the law now is, could not: but the ſame. 


ney wee wroument applies to this caſe as was uſed in that; 


re“ i0 ö 
2 * namely, that the Stamp Acts are revenue laws; that 
ame, ſhall the crime of forgery is a falſe making of any inſtru- 


changed.” 
a change, 
with tha! 
intent to 
ands ; and 


do not deſtroy its nature as a promiſſory note, but 
ouly prevent a recovery from heing had on it; and 

that if the argument in ſupport of the objection were 
Permitted to prevail, the moſt pernicious conſe— 
evenue: ; QUENCES 


nent with intention to defr aud ; that the Stamp Acts 


. 818 CASES IN CROWN LAW. 
„ 1796. quences would enſue; for then, by a parity of reaſon. 8 me 
2" notes, hg; the forging of a note upon paper whereon there ho 
Mo Cas. is a ſtamp of leſsvaluethari the law requires, or a bond, ho 
. 5 or leaſe and releaſe, or any other inſtrument where WK an 
. a ſtamp is required, might be practiſed with impy. the 
5 nity. Upon theſe grounds it is, that a majority of the fa 
A Judges are moſt clearly of opinion that there is 50 lea 
1 foundation for this objection, and that the conviction ke. 
'# g 18 good and valid. | wh 
i | fol 
. C= 176. The KINO againſt VANDERCOMB and ABBorr, ic 
W | | 27 
" 2 — 1 Ar the Old-Bailey in January Seſſion, 17%, co 
. with a bur- James Vandercomb and James Abbot were tried before me 
= A. Mx: Jusrick Hearn, preſent Sir A. Macpoxaly, M 
. goods, the Chief Baron, and Mx. Baron TromPsoN. | ſto 
©. tk . . . f . | . | 
by — ang Taz indictment charged the priſoners with having Wa 
* — 1 0g burglariouſly broken and entered the dwelling-houſe pet 
1 were com- of Merial Neville, ſpinſter, and Ann Neville, ſpinſtes OP 
. rx oo 4 about the hour of fix in the night of the 19th of No cel 
5 | in the india- vember, 1795, and with having ſtolen a great varit eve 
{4 e of articles, ſome of which were laid to be the proper E 
. 8 prove that of Merial Neville; others the property of 4 
. committed Neville; and others the property of Suſannah Gibbs: N 
8 on 2 prior and there was a ſecond count in all reſpects like the Wt *** 
. firſt, excepting that it alleged the houſe to be tif | 
5 dwelling-houſe of Mer ial Neville only. his 
. Y 4 : | 
8 Tux houſe was ſituated in Portugal-ſtreet, leading me 
j 1 to Groſvenor-ſquare, and was inhabited by the tv the 
. Miſs Nevilles, who were maiden ſiſters, and ladies dc N 
5 conſiderable fortune. On Friday, 17th July 179% A 
bh the two ladies went to paſs the remainder of the ſunt 2 
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houſe, with directions to ſecure the doors and windows, 


and to follow them on the ſucceeding Monday; which 


they did accordingly, after making every window 


| faſt, locking every inſide and outſide door, and 


leaving, according to Miſs Neville's directions, the 


| keys tied together at Mr. Slack's, in Mount-ftreet, 


who locked them up in his own private drawer, where 
they remained untouched until the 19th November 


following. On the night of the preceding day the 
| wind had rifen to ſuch a height, and blown ſo 
| violently, that the roofs and chimneys of many 
| houſes in London and its neighbourhood received 
| conſiderable damage; and Mr. Slack, on the enſuing 
| morning, thought it adviſable to ſee whether Mis 
Verille's houſe had received any injury during the 
| ſtorm ; but on his entering the houſe, although the 


walls and roof, and every other outſide part, were 
perfectly ſecure, he found every inſide door broken 
open, the carpets cut up from the floor, the wine- 
cellar ranſacked, part of the furniture broken, almoſt 
every article removed from its place, and ſome 
of it packed up, and lying in the paſſage, ready to 
be taken away; but no perſon was found in the 


| houſe, nor was the breaking by which the entry had 
been made any where diſcoverable. 


| Alarmed at 
tnding the property which had been placed under 


his care, in this ſituation, he proceeded, after ſhew- - 
mg the ſcene to a number of his friends, and locking 


the ſtreet door with a double lock, to give informa- 
uon of theſe circumſtances to the Magiſtrates at the 


Public-office in Bow-ſtreet, who adviſed him to re- 
* mnediately to the ſpot, to conceal himſelf in 
- FO, IT, A A ſome E 


| fer at the ſea-fide, leaving Suſannah Gibbs, their 
| houſe-keeper, and another female ſervant, in- the 
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; 1796. ſome neighbouring. place from whence he might 


—— —— obſerve the houſe, and to ſeize ſuch perſons as might 
une go there to fetch away the things. Ie accordingly 
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went to the achoining houſe, where he waited until 
four o'clock in the afternoon; but not perceiving 
any perſon, whom he could ſuſpect, he went home, 
wrote a letter to the Miſs Nevilles, to inform them of 
what had happened, and returned, with his ſon and 
his friends, to the reconnoitring ſtation, juſt as the 


clock ſtruck far; from whence they almoſt im- 


mediately obſerved, through the joinings of the 
Mutters, the glimmer of a light in the parlour of 
the houle ; and on looking through the key-hole, 
they perceived a man, with a lighted candle in his 
hand, go from the parlour-door towards the ſtair- caſe. 


Upon this they collected further aſſiſtance, to the 


amount of ten or twelve perſons, from the neighbout- 
ing public-houſes; and. entered the houſe by the 


ſtreet-door, which Mr. S!ack was now {urpriſed to. 


find only. /ixgle-locked. On going up ſtairs they met 
the priſoners coming down. The priſoners at firit 
retreated to the firſt-floor ; but turning round, en- 
deavoured to cut their way through their purſuers; 
and it was not till after they had made a very.deſpe- 
rate reſiſtance, that they were ſecured. On the 1& 
turn of the Miſs Necilles and their ſervants to town, 
it appeared, upon an examination of the property It 
maining im the houſe, that the ſeveral articles men 
tioned in the indiciment had been taken away ; but at 
what time they had been taken could not be difcovet- 


* ed. It allo appeared that no perceptible alteration had 
8 been made in the {ituation of any of the àtichs 
4 in the houſe, between the time of Mr. Slack's quittils 
+ it, about tree o'clock, and the time when the pin 
5 t 7 
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CASES IN CROWN LAW. 


foners were apprehended; and as they might have 
entered the Houſe ſoon after froe o'clock, when there 


was ſtill ſufficient day-light remaining by which the 
features of a man's face might have been diſcovered, 


the Counſel for the Crown, upon an intimation from 


the Court that this could not be a nocturnal break- 
ing, abandoned the proſecution for the BURGLARY. 
Bur they ſubmitted to the Court that they might 
proceed to give evidence of the Larceny ; and con- 
tended - that if they could affect the priſoners, or 
either of them, with having removed any one of the 
articles mentioned in the indictment, it would be 
ſufficient to enable the Court to leave _ caſe to 
the Jury. | 
Tay1s was i objefted1 to * the Counſel for the "wy 


ſoners; for that the priſoners were called upon by the 
preſent nditment to anſwer the charge of a burglary 


accoupamed with a larceny ; which caſe might be 
attended with circumſtances that would intitle them 
to the benefit of clergy ; but that the larceny now 
propoſed to be proved againſt them was a perfectly 
diſtin&t felony, of which, as they could not poſſibly 
be appriſed when they were arraigned upon the 
preſent indictment, they my” not now to be called 


upon to anſwer. 


Tux Court. It ſeems to be a ne diſtin 


It appedrs moſt clearly that nothing was 
taken away after theſe men entered the houſe ; and 


that there was not ſuch a removal of any one article as 


will conſtitute an afportavit in contemplation of law. 
The indictment charges the prifoners with breaking 


| the houſe ant ſtealing the goods; and moſt un- 


Wenden that charge may be modified by ſhewing 
"ASS that 
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CASES IN CROWN LAW. 


that they ſtole the goods without breaking open the 
houſe; but the charge now propoſed to be intro- 
duced goes to connect the priſoners with an ante- 
cedent felony committed before' three o'clock, on this 
day, at which time it is clear they had not enterel 
the houſe. Having tried, without effect, to convid 


them of the breaking and entering the houſe, and 


ſtealing the goods, you muſt admit that they neither 


broke the houſe nor ſtole the goods on the day laid 


in the indictment; but to introduce the propoſed 


charge, it is ſaid that they ſtole the goods on 3 


former day, and that their being found in the houſe 
1s evidence of it. But this is ſurely a diſtinct tranſ- 


action; and it might as well be propoſed. to prove 
any felony which theſe pr iſoners committed in thi 


houſe ſeven years ago, as the preſent. The form df 
the indictment. decides the queſtion. If they hai 
been proved, after breaking the houſe, to have fe. 


moved any of the articles that were in the houſe; 6 
if they had been proved to have removed those 


things that were tied up in bundles from ther 
ſeveral places above ſtairs, into the paſſage below, 
that would have been a ſufficient removal to anſwer 


the larceny, if thoſe articles had been included in 
the indiftment ; for one of the charges agaiuſt 
them would then have been niade out, and the 
only queſtton remaining would have been on the 
burglary. | 
Tur Jury thereupon, by the direction of tit 
Court, acquitted the priſoners; but, as the Grand 
Jury were not diſchar ged, they were detained in 
. enſtody, in order to have angther indiftment pre- 
terred againſt them. | 
AND 


CASES IN CROWN LAW. * 


Ap accordingly two indidt ments were preferred 1796. 
againſt them, one charging them with having broken 8 
and entered the houſe, with intent to ſteal the goods; cous's 
and the other, with having ſtolen the goods in the CASE. 

E drelling-houſe ; and they were arraigned on both in- 
| lictments; to both of which they pleaded pleas of 
| autrefois acquit. . 
Tux priſoners, in order that their pleas of autre- A priſoner is 
| fois acquit might be drawn with greater accur nor THIER 


acy, to a copy of 
prayed that they might be furniſhed with copies of his indict- 


the ſeveral indictments; but the Court refuſed to e eee 
| grant them copies, but ſaid they were intitled to hear ; ages 
the indictments read very ſlowly and diſtin&ly over; 
| and they were accordingly fo read by the Clerk of 
| the Arraigns. 5 
| Ir appeared that the indictment for ,⁴ealing in 
| the deelling-houſe, contained other articles, or the 
ſame articles differently deſcribed, and laid, as to 
| part of them, to be the property of different perſons, 
than what were included in the indictment for the 
burglary and {arceny, an which the priſoners had 
been acquitted ; and therefore the Counſel for the 
| pritoner withdrew the pleas of ax/reſpis acquit, as 
they did not aver that the goods fo added and 
| (itterently deſerlbed were the ſame goods, the taking 
| of which conſtituted the fame offence; and THE 
Conn gave them time to conſider whether they 
could by any averment bring in ſue the queſtion, 
whether the charges in the two indiftments did, or 
did not, in fact. conſtitute the ſame offence. 
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12 CASES IN CROWN LAW. 
1796. On the enſuing morning the priſoners were ar. 
e Ry raigned on the following indictment : 
Fares „ MrDDLESEX.— The Jurors for our Lord tho 
Cass. „King upon their oath preſent, that James Van- 
The priſon- 


ers arraigned dercomb, late of the pariſh of Saint George Ha- 
| 1 ** nover-ſquare, in the county of Middleſer, labour- 
the burglary * er; and James Abbott, late of the ſame, la- 
2 übe bourer; on the nineteenth day of November, in 
felony. ** the thirty-ſixth year of the reign of our Sove- 
*.reign Lord GEORGE THE Tulip, of Great- 
Britain, &c. about the hour of ſix in the night 

* of the ſame day, with force and arms, at the pa. 

e rith aforeſaid, in the county aforeſaid, the del 

** Ing-houſe of Mercia! Neoiul, ſpinſter, and An 

** Neoul, ſpinſter, there ſituate, , feloniouſly and 

'* burglarioufly did break and enter with intent the 

*+ goods and chattels of the ſaid Mercial and Ann 

in the faid dwelling-houſe, then and there being 

found, then and there feloniouſly and burglz- 

** Tiouſly to ſteal, take and carry away, againſt the 

peace of our ſaid Lord the King, his crown and 

| „ dignity.” 

* Guilty „ To this indictment © ths faid James Vandercom) 
of the ſaid © and James Abbott proteſting that they were N01 
burglary. <« GuiLTY (a) of the premiſes charged in the fail 
* mdi&tment, demand judgment of the ſaid indict- 

ment, and all and every part thereof, they having 


© heretofore, by a jury of the country, in due 
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(a) The plea, as it was originally delivered to the Court, did not 

ad over ; but the Court conceiving this to be abſolutely necel- 

I fary, the priſoners pleaded over to the burglary, “ Not Guilty” 
: and it was added to the plea in parchment. 
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ſaid indictment, ſay, 


CASES IN CROWN LAW. 


form of law, been acquitted and diſcharged of 


the premiſes in the ſaid indictment above ſpeci- 
tied, and charged on them, and for plea to the 
that our faid Lord the 
King ought not further to proſecute them by reaſon 
of the premiſes in the ſaid indictment mentioned ; 
BECAUSE, they ſay, that heretofore, To Wir, at 
this now preſent delivery of the King's gaol of 


Newgate, now holding for the county of Mid- 


dieſer, at Juſtice. Hall in the Old Bailey, in the 
ſuburbs of the City of Londun, they the faid 


James Vandercomb and James Abbott ſtood indicted 


by the names and deſcription of James Vander- 
comb, late of the parith of Saint George Hanover- 


* fyuare, in the ſaid county of Middleſer, labourer, 


and James Abbott, late of the fame, labourer; 


FOR THAT they the ſaid James Vandercomb and. 


James Abbott, on the nineteenth day of Novem- 


ber, in the thirty-ſixth year of the reign of our 
' Sovereign Lord GEORGE THE THiRD, King of 
Great Britain, &c. about the hour of fix in the 


night of the ſame day, with force and arms, at 
the parith atoretaid, in the county aforeſaid, the 
dwelling-houſe of Mercial Neill, ſpinſter, and Ann 
Nevil, ſpinſter, there ſituate, then and there fe— 
lonioufly and burglarioufly did break and enter, 


and one pair of ſeates, of the value of two ſhillings, 
&c. of the goods and chattels of the ſaid Merciat- 


* Nevill, ſpinſter, too fatin gouns of the value of 


* lixty-three ſhillings, the goods and chatrels of the 


aid Ann Nevill, ſpinſter; one feather-bed of the va- 


luce of four pounds, &c. of the goods and chattels of 
* Suſannah Gibbs, widow, in the ſaid dwelling-houſe, | 


then and there being found, then and there felo- 
AA 4 


66 niouſly. 
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CASES IN CROWN LAW. 
niouſly and burglariouſly did. ſtcal, take and carry 


away, againſt the peace of our ſaid Lord the 


King, his Crown and dignity: AND ALSO ron 
FOR THAT the ſaid James Vandercomb, and James 
Abbott, afterwards To wir, on the ſaid nine- 
teenth day of November, in the thirty-fixth year 
aforeſaid, about the hour of ſix in the night of 
the ſame day, with force and arms, at the pariſh 
laſt aforeſaid, in the county aforeſaid, in the 
dwelling-houſe of Mercial Nevill, ſpinſter, there 
ſituate, feloniouſly and burglariouſly did break 
and enter, and one pair of ſcales, &c. of the 
goods and chattels of Mercial Nevill, ſpinſter ; two 
ſatin gowns, &c. the goods and chattels of Ann 
Neill, ſpinſter ; and one feather-bed, &c. of the 
goods and chattels of the ſaid Suſannah Gibbs, 
widow, in the ſaid laſt mentioned dwelling-houfe, 
then and there being found, then and there fe. 
loniouſly and burglariouſly did fteal, take, and 
carry away, againſt the peace of our ſaid Loi 
the King, his Crown and Dignity ; as by thc 
ſaid indictment now here remaining, afliled of 

record in the ſaid court of the delivery of the 
ſaid gaol of our ſaid Lord the King, of Newgate, 
more fully and at large appears. On which faid 
indietment they the ſaid James Vandercomb, and 


James Abbott, afterwards, To WIT, at the ſame 


ac 


10 


40 


ſeſſion of gaol delivery now holding for the 
county of Miduleſer as aforeſaid, in due form of 
law were tried, and by a Jury of the county 
then and there in due form of law, choſen, tried, 
and ſworn to ſpeak the truth of and concerning 


the premiſes in the ſaid indictment laſt above 


mentioned, ſpecified, then and there, in due 


cc form 
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s form of law were acquitted and found vor 6U11.TY 
of the premiſes in the ſaid laſt- mentioned indiR- 
| ment ſpecified and charged on them as they the 
E « ſaid James Vandercomb and James Abbott in their 
© « plea to the ſaid laſt-mentioned indictment in that 
= © behalf have alleged, 
E © conSIDERED and adjudged by the ſaid laſt- 
mentioned Court there, that they the ſaid James 
Vandercomb and James Abbott of the premiſes in 
E © the ſaid laſt-mentioned 
= © ſhould be diſcharged and go acquitted thereof; 
E © and the ſaid James Vandercomb and James Abbott 
1 further ſay, that they the ſaid James Vandercomb 
and James Abbott, now here pleading, and the 
ſaid James Vandercomb and James Abbott, in the 
E © indictment aforeſaid, 
quitted as aforeſaid, are the ſame identical per- 
E © /ons, and not other or different perſons ; and that? 
E © the ſaid burglary in the ſaid dwelling-houſe of : 
the ſaid Mercial Nevill and Ann Necil, in the 
E © indictment aforeſaid above pleaded, ſpecified, 
and ſuppoſed to be done and committed by them 
the ſaid James Vandercomb and James Abbott is the 
| © ſame identical and individual burglary, as in the 
aid indictment, to which they the ſaid James 
| © Vandercomb and James Abbott are now here plead- - 
ing, is ſuppoſed and alleged to have been done 
| © and committed by them the ſaid James Vandercomb 
and James Abbott, and not other or different, 
| © T0 wir, at the pariſh of Saint George, Hanover- 
| © ſquare aforeſaid, and in the county aforeſaid ; and 
this they are ready to veriſy, Fe. Wherefore 
| © they pray judgment of the Court here, whether 
| © Our ſaid Lord the King will or ought further to 
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CASES IN CROWN LAW. 


«© profecute, impeach, or charge them on account 
© of the premiſes in the ſaid indictment, t 
* which they the ſaid James Vandercomb and 
James Abbott are now here pleading, contained 
*© and ſpecified, and whether they ought further 
© to anſwer thereunto; and that they may be di 
© miſſed n Court without delay. ©3454" 
| „ NEwMAN Knowrys. 
TE „ 306 AN #6 W. wa PP (U).“ 


: To this plea ere was the following demurrer :— 
And TuonaAs SnELTox, Eſquire, who proſe 
„ cuteth for our faid Lord the King, in this be. 
* half, cometh and faith that, for and notvith- 
ſtanding any thing in the ſaid plea of the ſaid 
James Abbott and James Vandercomb by them 
above pleaded, our ſaid Lord the King, ought 
further to proſecute them the ſaid I. Abbott 
and James Vandercomb, by reaſon of the premiſe 
in the faid indictment, to which the ſaid plea i 
above pleaded, mentioned ; becauſe he faith that 
the ſaid plea and the matters therein contained 
are not ſufficient in law to bar our ſaid Lord the 
+ King from further proſecuting them the fai 
James Abbott and James Vandercomb, by reaſon of 


«Cc 


* = 8 — — 
_ — 


(a) To this plea of autrefois acquit the Counſel for the Crown a 
firſt propoſed to reply ore renus, “ nul tiel record;“ but the pri- 
ſoner's Counſel inſiſted that it muſt be in parchment ; for that only 
the Attorney-General could make ſuch a replication ore tens ; and 
rut CourT ſaid that it muſt be in parchment, for otherways the 
parties would not have equal juſtice, as by its being pleaded 
ore tenus the priſoners would be deprived of the opportunity of 
taking advantage of any defect there might happen to be 1 in th! 
form of the replication, 


(5 the 
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out „the premiſes in the ſaid indidtment, to which the 
Hot „ faid plea is above pleaded, mentioned: And this 
and 5 e the ſaid Thomas Shelton is ready to verify. Where- 
aine! “ fore he prays judgment that our ſaid Lord the 
the. . © King may further proſecute them the ſaid James 
e d Abbott and Jumes Vandercomb, by reaſon of the 
. © © premiſes in the ſaid indictment, to which the 
& *© ſaid plea is above pleaded, mentioned; and that 
« the ſaid James Abbott and James Vandercomb may 
| « anſwer over to the ſame mdictment. 

| | | « J. Rarwe. 


Ys, 


Er , 
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5 J. TREBECR. “ 
Dy E Tothis demurrer there was a joinder as follows: 
e faid And the ſaid James Vandercomb and James Abbott 
7 W being now here as aforeſaid, in their proper per- 
ought | © ſons, under the cuſtody of the ſaid Sheriff of the 
Thbot county of Middleſer ; ſay that the ſaid plea of 
emiſts © them the ſaid James N. andercomb and James Abbott, 
vlea ii Wi in form aforeſaid, above pleaded ; and the mat- 
h that | © ters therein contained are ſufficient in law to bar 


0 our faid Lord the King from further proſecuting 
a the them the ſaid James Vandercomb and James Ab- 
e faid bott, by reaſon of the premiſes in the ſaid indict- 


ſon ak ment, to which the ſaid plea is above pleaded, 


— — 


Kae. Wherefore, as before, they pray judgment, 
and that our ſaid Lord the King may be barred 


"rown at 

the pi. © from further proſecuting by reaſon of the pre- 
hat on; miſes mentioned in the ſaid indictment, to which 
cs : the ſaid plea of them the ſaid James Vandercomb 
pleaded E and James Abbott is above pleaded ; and that they 
nity of WI may be diſmiſſed this Court without delay, &c. 


be in 2! 


„ ẽů̊ỹů¹·v:»»» 
THE 


65 the 


mentioned: And this they are ready to verify, 


© NEWMAN KNOWLYS.. 


diſtinct and " inditment for the burglary with intent to fleal the 
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1798. Tux queſtion contained in the pleadings was arguet 
in the Exchequer Chamber by the two ſenior Counſeſ 


A Mn. JusTicE BULLER, in June Seſſion 1790. 
Cees. after ſtating the pleadings, delivered the opinion af 
A plea of 


antrefoir ac- the Judges upon this cafe. This 1 is a demurrer to a 
wit 7 2 ſpecial plea of antrefois acquit in bar of an indid- 
Where the ment for a burglary, with intent to commit a fe- 
felony is lony. The queſtion raiſed by this demurrer has 
laid as ac- * 

tually com- been argued before all the Judges of England. On 
oo: Gf that argument it was contended on behalf of the 
ed to an in- priſoners, that as the dwelling-houſe 1 in which, and 
gt lor the time when, the burglary is charged to have 
burglary lad been committed are preciſely the ſame both in the 
eee gel indictment for the burglary and Healing the good, 


felony; for , on which the priſoners were acquitted ; and in the 
they are tw 


different of- „„ 3” hf 
eng goods, which is now depending, the offence charged 


in both is in contemplation of law the ſame offence, 
and that of courſe the acquittal on the former in- 
dictment is a bar to all further proceeding on the 
latter. To. ſupport this propoſition two caſes in 
 Kelynge's Reports were relied on. It is quite clear, 
that at the time the felony was committed there was 
only one act done, namely, the breaking the dwel- 
Img-houfe. But this fact alone will not decide this 
caſe; for burglary is of two ſorts, FIRST, breaking 
and entering a dwelling-houſe, in the night-time, 
and ſtealing goods therein; SEcoNnDLY, breaking 
and entering a dwelling-houſe, in the night-time, 
with intent to commit a felony, although the me— 
ditated felony he not, in fact, committed. The 
circumſtance of breaking the houſe is common and 
eflential to both the ſpecies of this offence ; but it 


dovs not of itſelf conſtitute the crime in either ot 


them ; 


1 
K 


% 
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mem; for it is neceſſary, to the completion of 1796. 
burglary, that there ſhould not only be a breaking, 


rgued 
unſet, 


VanpER- 


179% but that breaking ſhould be accompanied with a pv; 
on of felony actually committed or intended to be eom- Css. 
r tos mitted; and theſe two offences are ſo diſtinct in their 
ndit nature, that evidence of one of them will not ſup- 
a fe- Y port an indictment for the other. In the preſent 
r has cafe, therefore, evidence of the breaking, with in- 
On tent to ſteal, was rightly held not to be ſufficient to 
f the WT ſupport the indictment, charging the priſoner with 
„and having broke the houſe and ſtolen the goods ſtated 
have in the firſt indictment; and if crimes are fo diſtin 
in the WI that evidence of the one will not ſupport the other, 
goa, tit is as inconſiſtent with reaſon, as it is repugnant to 
n the the rules of law, to ſay that they are fo far the ſame 
al the chat an acquittal of the one thall be a bar to a 
arged proſecution for the other. The authorities quoted 
fence, on behalf of the priſoners do not ſapport the pro- 
er in- poſition contended for; nor are there any legal 
n the authorities by which this plea can be maintained. 
ſes in WE Turner's Caſe, as ſtated by Lord Chief Juſtice 
clear, WF Acynge, was thus: James Turner and William 
re Was p Turner were indicted for a burglary in breaking the 
dwel- WW houſe of Mr. Tryon, in the night, and ſtealing 
de this WWF grcat ſums of money; James Turner was found 
king WE guilty and executed, and William Turner was ac- 
„time, {WW quitted. There being great evidence that J/illiam 
aking ener was in the ſame burglary with James Turner, 
-time, and there being 471. of the money of one Hill, a 
e me- {ervant of Mr. Tryon, ſtolen at the ſame time, which 
The vas not in the former indidtment, they would 
n aud Wi have indicted William Turner again for burglary, 
but it WF for breaking the houſe of Mr. Ti. yon, and taking 
her ot 


them ; 


: therein 471. the money of Hul; but, ſays the 


book 
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formerly indicted for burglary in breaking the 
* houſe of Mr. Tryon, and ſtealing his goods, and 
£© acquitted, he cannot now be indicted again for 
the ſame burglary of breaking the houſe: But 
© we all agreed he might be indicted for felony in 
* ſtealing the money of Hill, for they are ſeveri 
„ felonies, and he was not indicted for this felony 


before, and ſo he was indicted ; and afterwards [ 


told my Lord Chief Juſtice Bridgman what ye 
had done, and he agreed the law to be ſo as ut 
© had directed. The deciſion in this caſe was not 
a ſolemn judgment, for the priſoner was not indicted x 
ſecond time for the burglary; it was merely a direction 
from the Judges to the officer of the Court how to 
draw the ſecond indictment for the larceny, and it 


proceeded upon a miſtake as I ſhall preſently they: 


It is evident that the Judges proceeded on the 
ground that William Turner having been indicted 


for burglary in breaking the houſe of Mr. Tryon, 


could not be again indicted for the ſame burglary, 
but might be indifted for ſtealing the money of 
Hill, and therefore they muſt have conceived that 


the breaking the houſe and the ſtealing the goods 


were two diſtinct offences, and that breaking the 
houſe only conſtituted the crime of burglary, which 
is a manifeſt miſtake ; for the burglary conſiſted in 
breaking the houſe and ſtealing the goods; and if 
ſtealing the goods of 77:1! was a diſtin felony from 
ſtealing the goods of 7ryon, which it was admitted 
to be, the burglaries could not be the ſame. The 
fact was, William Turner had broke into the houſe 
of Ton, and at the fame time had ſtolen the 
money of Tryon and 777: he-had been tried for 
1 breaking 
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beine breaking Tiyon's houſe, and ſtealing kis money, on 1796 

g the which trial the priſoner's life had been in jeopardy Vg 
„ and for this offence; yet the Judges were of opinion cous's 

uin for that he might be tried for ſtealing the money of Gangs 

: But H; and if no money belonging to Hill had been 

ny in ſtolen, probably the queſtion, in that cafe, never 

evers would have arifen. The caſe: of Jones and Beaver 

felony proceeded entirely upon the deciſion in Turner's 

ards[ Caſe, and as the foundation has failed, the ſuper- 

lat we ftructure cannot ſtand. But authorities are not 

as We wanting to ſhew the principle and foundation upon 

as not which the plea of autreſois acquit is built. THawhins 

Red 1 in his Treatiſe on the Pleas of the Crown (1), ſays, (1) Bk. 2. 


ection If the party were never known by the name in © 35: {+ 3. 
ow to the firſt indictment, it is queſtionable whether the 
and it ** priſoner could be found guilty upon it, and if he 
ſhew: could not, it ſeems plain that his life never having 
a the been in danger by it, the acquittal upon it can- 
dicted * not be any bar to a ſubſequent indiftment. ”— 
Tryon, Sir Michael Foſter (2) ſays, ib is clear, that if A: (2) Foſter, 
elary, be indicted as principal, and B. as acceſſary, and N 
ey of both are acquitted ; yet B. may be indicted as 
that principal in the ſame offence, and his former 
goods BF acquittal is no bar: Again, in page 362, If a 
g the perſon indicted as principal cannot be convicted 
yhich upon evidence tending barely to prove him to 
ed in have been an acceſſary before the fact, which 1 
ind if think muſt be admitted, I do not ſee how an ac- 
from quittal upon one indictment could be a bar to a 
litted * ſecond for an offence ſpecifically different from 
The y it.” In the caſe alſo of The King v. Pedley (3), (3) Ante, p. 
houſe in the King's Bench, in Trinity term 1789, which was 
| the an indictment for arſon, there were diſtin& counts 
for thr burning the houſe, firſt, of Francis Parry; 


king ſecondly, 
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1796; fecoudly, of Thomas Combe ; thirdly, of the Mayor 
and Corporation of Briſtol ; and the ſpecial verdi& 


Vanpes- 
conn's 
Cas E. 


found that the Mayor and Corporation of Briſtol 
were ſeized of three houſes; that they demiſed the 
ſame to Thomas Combe, who demiſed the fame to 
Francis Perry, who demiſed them to a perſon of 


Tas of Landry ; it was in fact one and the 


ſame houſe differently deſcribed in the indictment 
as belonging to the different perſons I have men- 
tioned, except Landry ; but there was no count tor 
burning the houſe of Landry ; and, after argument 
on this caſe, the Court of King's Bench were of 


opinion that as the houſe was in the poſſeſſion of 


Landry, none of the counts were proved, and 
therefore gave judgment for the priſoner ; but as 
he had not been tried for burning the houſe of Lan 
dry, he was ſent back to Briſtol, and again tried, 


though he was acquitted. Now, to apply the prin- 


ciple of theſe cafes to the preſent caſe : The fiſt 
indictment was for burglariouſly breaking and en- 
tering the houſe of Miſs Nevill, and ſtealing the 
goods mentioned; it appeared that the priſoner 
broke and entered the houſe with intent to ſteal, 
but that no larceny was committed, and therefore 


they could not be convicted on that indictment ; 


but they have not been tried for burglariouſly break- 
ing and entering Mis Nevis houſe with intent to 


ſteal, and therefore their lives have never been in 


jeopardy for this offence. For this reaſon the Judges 
are all of opinion that THE PLEA is bad; that there 
muit be judgment for the profecutor upon the 
demurrer ; and that the priſoners muſt take their 
trials on tbe preſent indictment. 


Tas. 
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Taz priſoners were accordingly tried on the in- 1796. 
dietment, and upon evidence that the entry into 


V 5 
the houſe muſt have been after it was dark, they | age 
were convicted. Cass. 

The Kine againft James KNEWLAND and Na- "Gn 


THANIEL Woop. 


Ar the Old Bailey in January Seſſion 1796, James To obtain 


Knewland and Nathaniel Mood were tried before MR. money by a 
threat to ſend 


JusTIcE HEaTn, on an indictment which charged for a con- 


them with having feloniouſly made an aſſault, in the ev gy 


dwelling-houſe of the ſaid James Knewland, upon party before 


a magiſtrate, 


Sarah Wilſon, on the 5th January, and put her in and from 


fear, and taken from her perſon and againſt her thence to 
priſon, is not 


will one filling, her property. | ROBBERY 3 
Tae EvipeExce. —The prifoner Knewland was the for the threat 
of legal im- 


maſter and conductor of a mock auction, which he priſonment 
nad long carried on, to the great detriment of the N 
innocent and unwary, at a ſhop near Temple Bar; mind as to 


and the other priſoner, Nathaniel Wood, was his 3 = : 
coadjutor in this nefarious buſineſs. The proſe- Part with his 
cutrix, Sarah Milſon, was a young woman juſt arrived POWs, 
from the country, and then living with her relations 
in Milford-lane, near Efſer-ſtreet, in the Strand. 
| Returning home from Holborn, on the 5th January 
1796, the was ſtopped, as the was paſſing along, by 
Nathaniel Wood, who was ſtanding at the door of the 
auction- room, and ſolicited, in the uſual caut terms 
of ſuch characters, to walk in. She accordingly ſtepped E 
Iver the threſhold of the door, and was immediately 

VOL. II. " WM huſtled 
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1796. huſtled along by Mood to the table, where Knew- 


KNEWLAND 
and Wood's 
Cas E. 


O 


land, in the character of auctioneer, with the ham: 
mer in his hand, was pretending to fell ſome knives 
and forks that lay on the table. The biddings were 
then mentioned to be fourteen ſhillings. There were 
at this time near twenty perſons ſtanding round the 
table, one of whom, a young man, came forward 
to Sarah Wilſon, and offered her a knife and fork 
to look at. She refuſed to take them, ſaying it was 
an article ſhe had no occaſion for, and therefore 
ſhould not be a purchaſer of them; upon which the 
young man, in the hearing of Knewland, imme- 
diately replied, ©** You muſt bid before you can 
obtain your liberty again.” She, however, re- 


| fuſed to bid any thing, and ſaid, loud enough for 


KRnewland to hear, that ſhe ſhould not have come 
into the ſhop if the had not been forced in by the 
man at the door. An elderly gentleman ſtood on 
her right-hand: the young man ſtill preſſed her to 
bid, ſaying, ©** Pray, ma'am, make haſte, you de- 
*« tain the company; that gentleman who is next 
to yon,” pointing to the elderly gentleman on 
her right-hand, ** will bid after you.” The girl 
alarmed by theſe importunities, attempted to leave 
the ſhop, but the was immediately ſurrounded and 
hemmed in by the company; and being ſtill preſſed 
to bid ſomething, and conceiving that ſhe could 
not gain her liberty without complying, at lengtl 
bid /arpence more, and Knewland knocked the lot 


down to her directly at fourteen ſhillings and fis 


pence, and declared that ſhe was the buyer. The poo! 
girl, terrified on finding what place ſhe had go! 
into, immediately attempted to puth through the 
crowd, and make her eſcape; but Knavland ”y 
| hol. 
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hold on her; ſtopped her, and told her, that as ſhe 1796. 
had bought the lot of knives and forks, ſhe muſt | 
pay for them. The front door of the ſhop, which RANTING 


and Wood's 


until this time had been open, was now ſhut. The Cass. 


girl told Knewland that ſhe had been forced in, and 
obliged to bid, but that ſhe had no intention to buy the - 
article; for that ſhe was a poor ſervant bout of place, 
and had no occaſion either for knives or forks, neither 
had ſheſo much money in her pocket, nor could ſhe tell 
where to get it, and therefore begged and prayed of 
him to let her go. Knewland, however, inſiſted on 
having the money; and told her, that if ſhe had not 
all the money, ſhe muſt pay half a guinea in part, 
and leave the bundle which ſhe then had on her arm 
until ſhe could raiſe the remainder. On the girl re- 
fuſing to comply with this propoſal, Knewland ſaid 
to her, Then you ſhall go to Bow-:ſtreef, and 
from thence to Newgate;” and ordered the door 
to be. guarded, and a conſtable to be ſent for to 
take her to priſon. The priſoner, Nathaniel Wood, 
amoſt inſtantly came into the ſhop, attended by a 
man in the character of a conſtable; when Knew- 
land, who all the time had kept one hand faſtened 
on the girl's ſhoulder, and the other on her bundle, 
gave her a thove towards them, ſaying, ** Now here 
is the conſtable; lay hold of her, conſtable; take her 
to priſon; take her to Bot. ſtreet, and from thence | 
to Newgate.” The pretended conſtable, addreſſing 
himſelf to the girl, ſaid he muſt be paid for his 
trouble; that he had other buſineſs to do, and muſt 
dot be detained. The girl, terrified at the idea of 
being taken into cuſtody, repreſented to the con- 
ſtable the poverty of her ſituation ; that ſhe had no 
money, nor any friends to whom ſhe could apply for 
B B 2 any. 
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any. The pretended conſtable relphed, ** Unleſs 
© you will give me a ſhilling, you mult go with 


% me. During this converſation, Knewland had 


again laid hold of the girl's ſhoulder with one hand, 
and her bundle with the other; and while he thus 


eld;her, ſhe put her hand into her pocket, took 
out 4 ſhilling, and gave it to the pretended, cot- 


ſtable, who ſaid, ** If Knewland has a mind to releaſe 
* you, it is well, for I have nothing more to do with 
© you;” and, on the door being opened to let out 
the conſtable, the was ſuffered to eſcape. She declared 
on oath, that ſhe. was in bodily fear of going to pri- 
ſon, and that ſhe ee with the ſhilling as a means 
of obtaining her liberty. 

Mx. KnowrLys and Mr. Coxsr, Counſel for the 
priſoners, ſubmitted to the Court, that the evidence, 
ſuppoſing the whole of it to be true, did not prove 
the priſoners, or either of them, guilty either of 
robbery or of larceny, according to the true and 
legal definitions of ' thoſe offences. The allegations 
of the indidtment are, that the. priſoners, James 
©« Knewland and Nathaniel: Mood, did with force 
and arms, in the dwelling-houſe of the faid 
„ James Knewland, feloniouſly, in and upon Sarah 
* Filſon, make an aſſault, putting. her, the faid 
*, Sarah, in corporal fear and danger of her liſe- 
* and one ſhilling, the monies of the ſaid Sarah, 
©. did violently ſteal, take, and carry away, &c. 
And Firſt, as to the allegation of robbery, the evi 
dence, inſtead of proving a robbery, abſolutely ne- 
gatives the charge. Robbery is defined uniformly, 
by all the writers upon Crown Law, to be * a fel 
* nious and violent taking of any money or goods from 
the perſon of another, putting him in fear.” Al 
violence 
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violence includes the idea of force; and the force 1796. 
uſed muſt, to conſtitute this crime, be ſo great as 3 
NEW LAND. o 
to raiſe, conſtructively, in the mind of the party, a and Wood's 
CasE. a 


fear or apprehenſion of ſuch perſonal danger as may 
by poſſibility affect his life. To this general rule, 
indeed, modern deciſions have added one excep- 
tion; but in every other inſtance, where it has been 
neceſſary to inveſtigate the nature of this offence, 


this rule of conſtruction has been invariably pur- 


ſued. The exception alluded to is the caſe of a 
perſon obtaining property from another by threaten- 
ing to accuſe him of a crime too horrid almoſt to 
mention; and it is neither to be wondered at nor 
lamented, that ſuch a caſe ſhould become an ex- 
ception to the rule; for certain it is, that the dread 
of ſuch an accuſation muſt ſtrongly operate on the 
firmeſt mind, and create a fear much greater than 
any that can be excited by the apprehenſion of per- 
ſonal violence. It conveys an imputation at which 


the boldeſt mind, however conſcious it may be of 


innocence, immediately ſtartles and ſhrinks back; 
the violence of its effect is irreſiſtible; and it excites 
a fear much greater than the idea of any perſonal 


injury or loſs of property, under other circum- 


ſtances, can poſſibly create. In the preſent caſe no 
actual violence was uſed ; and the only pretence of 
fear aroſe from the idea of impending impriſon- 
ment, which is a ſpecies of fear that never was, or 


can be, in contemplation of law, equal to that 


which the mind muſt feel from an apprehenſion of 
the loſs of life, or what is dearer than life to every 
good mind, character. The true meaning of the- 
lay may be well collected from the expreſſions uni- 
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1796. formly uſed in a long courſe of precedents upon 
Peng the particular ſubject. All former indictments for 
and Woop's robbery uſe, like the preſent indictment, the expreſ- 

Cas g. ſion, that the offender did put the party ſuppoſed 

to be robbed in bodily fear and danger of his life; 

and this allegation clearly ſhews the kind of fear 

which the law expects to be excited in order to 
conſtitute the crime of robbery; but in the preſeut 

| caſe the proſecutrix expreſsly denies that ſhe felt any 
| fear of this kind; for ſhe declared, that ſhe parted - 
with her money through bodily fear of priſon. The 
9 words bodily fear,” if taken without explanation, 
might perhaps be ſufficient; but when coupled with 
the words of priſon,” the ſentence proves that the 
kind of apprehenſion her mind entertained was 
merely that of being taken into cuſtody; for ſhe 
was under no miſtake or deluſion, and underſtood 
completely the nature and extent of the threat which 
Knewland uſed, namely, that the conſtable ſhould 
carry her to Bow-ſtreet, that is, before a Magiſtrate, 
and from thence, if ſhe had been guilty of any 
offence, to Newgate. Now it cannot be imagined, 
except in the extreme caſe which has been already 
mentioned, that the fear of being carried before a 
| Magiſtrate for the purpoſe of inveſtigating a com- 
5 plaint, which her own mind muſt tell her was un- 
, founded, or of being ſent from thence to priſon, 
which -never could have happened, unleſs ſhe had out 
done ſomething to deſerve it, is that ſpecies of fear \ 
| . which can be conſidered equal to the notion of be- Da. 
b ing put in bodily fear and danger of life. The fear to, 
4 | neceſſary to conſtitute the crime of robbery muſt be of 
of ſuch a quality as may be ſuppoſed to operate in law 
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ſent caſe taken violently, or not at all; and if with- 
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conflantem virum; for it is not every looſe appre- 1796. 

henfion, under which a perſon may part with chis IE 
NEWLAND 

monev, that ſhall be conſidered ſuch a fear as to and Wood's 

put the party creating it to anſwer for a capital C. 

offence. It muſt be a vehement terror of mind, = 

cauſed by the juſt apprehenſion of ſome grievous | | | 

miſchief. The conduct of the priſoners, therefore, | | 

may perhaps amount to a groſs conſpiracy, but can | 

never be conſtrued into the crime of robbery. —As 

to the SECOND QUESTION, Whether, although the | | 

priſoners have not been guilty of @ robbery, they | 

may not be convicted of the /arceny, it ſeems clear, 

under the circumſtances of this caſe, that they can- 

not. Larceny is defined to be * a felonious taking 

* againſt the will of the owner;” but here was no 

taking at all, if it was not a violent taking. If a 

force, either actual or conſtructive, be ſo far applied 

to a perſon as to oblige him to deliver his property, 

it is the ſame as if it had been actually taken out 

of his pocket, and will amount to the crime of 1k 

bery; but where no ſuch force is applied as will, 

contemplation of law, conſtitute this offence, a hs 

livery of property by the party muſt be conſidered 

as a voluntary delivery; or, at any rate, a mere re- 

laſfement and abdication of corporal cuſtody, and 

not as the final act of dominion. It was in the pre- 


out violence, what is there to conſtitute a larceny ? 
Mk. TrEBECK, for the Crown. In the cafe of 
Daniel Hickman, which is the excepted caſe alluded 
to, the TWELVE JupGEs, upon ſerious conſideration 
of what they thould hold out to the world to be the 
law of the land with reſpect to robbery, have ſaid, 
B B 4 I that 
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that the true definition. of robbery. 1 is the ſtealing 
or taking from the perſon, or in the Pręſence (a) 
of another, property to any amount, with ſuch a 
degree of force or terror as to induce the party 
 unwillingly to part with his property; and whether 


* — 


(a) © It ſeems,” ſays Sir William Staundforde, c from the caſe 
in Fitz. Cor. 115. & 178. that if one perſon take another's 
«« goods openly from any place in which the owner is preſent, and 
« againſt his will, it is robbery, although it be not actually taken 
« from his perſon. 1 STAUND. F£ 27. « As where,” ſays Sir 
Matthew Hale, a carrier is driving his pack- horſe, and the thief 
t ſeizes the horſe, or cuts his pack, and takes away the goods, 
„% or where the thief comes into, the preſence of A. and with force, 
« and by putting A. in fear, drives away his horſe, his cattle, or 
& his ſheep,” 1 Hale P. C. 533; © or where a man- ſervant is 
* robbed of his maſter's goods in the ſight of his maſter ; or where 
e a perſon caſts away his goods to ſave them from a robber, and 
«« the robber takes them up and carries them away,” Rex v. 
Wright Stiles, 156; © or where a perſon aſks charity of a gentle- 
« man on horſeback, and on his taking out his purſe gently ſtrikes 
„ it out of his hand, and afterwards by violence, and putting 
« him in fear, takes it in his preſence from the ground,” Rex «, 
Francis, 2 Stra. 1015. B. R. H. 113. Com. Rep. 478.; but it 
appears by Mr. Serjeant Hawkins, © that in this taking the goods 
«« muſt be under his immediate and perſonal care and protection,“ 


1 Hawk. P. C. ch. 34. ſ. G.; © for a taking in the preſence of a 


« perſon, is, in conſtruction of law, a taking from +4is perſon,” 
3 Inſt. 69.; and, indeed, Sir Edward Coke, in his quaint flile, 
derives the word robbery from de la robe; © becauſe,” ſays he, „in 
« ancient times, robbers bereaved the true man of ſome of his 
«© robes or garments; and alſo, for that his money or other good: 
% are taken from his perſon, that is, from or out of ſome part of 
« his garment or robe about his perſon, and is ranked in thi 
ir place, for that it concerneth not only he goods, but the perſon of 
« owner.” 3 Inſt. 69. 
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s the terror ariſe from real or epected violence to 1796. - 


the perſon, or from a ſenſe of injury to the cha- 


KNEWLANDPD 


e racter, the law makes no difference; for the prin- and Wooo's, 


e cipal ingredient in this offence is a perſon being 
forced to part with his property againſt: his will.” 
Now the proſecutrix has ſolemnly declared, on her 
oath, that the money was forced from her by means 
of terror; and it is clear, from the circumſtances 
of the caſe, that the was, at the moment the parted 
vith it, deprived of all free agency and free will. 
But it is contended, that according to the general 
definition of robbery, there is only a certain ſpecies 
of terror that will ſupport the allegation of vi ef 
armis in the indictment, namely, that ſpecies of 


terror which proceeds from a well-grounded appre- 


henſion of perſonal injury. And what circumſtances 
can excite ſuch an apprehenſion more powertully 
than thoſe which compoſe this caſe : the proſecutrix 
muſt neceſſarily have conceived that the priſoners in- 
tended perſonal violence; they threatened to drag her 
from the auction- room at Temple-Bar to Bow-ſtreet, 


and from thence to Newgate; and as to the pretence. 


of carrying her before a Magiſtrate, ſhe might reaſon- 
ably ſuppoſe it to be merely colourable, and might 
fairly apprehend a violence, the extent of which ſhe 
could not foreſee. The fear, however, it is con- 
tended, muſt be of that ſort which is likely to affect 
a firm mind; but firmneſs depends, in a great mea- 
ſure, on the ſtate of the nerves; and the law ſurely 
cannot depend upon ſo precarious a ſyſtem. The 
queſtion is, whether the threats uſed in the preſent 
caſe were ſuch as, generally ſpeaking, are likely to 
impreſs the human mind with terror; and certainly, 
when the whole of the tranſaction is conſidered, it is 
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CASES IN CROWN LAW. 
of ſuch a nature as may be capable of exciting terror 
in every mind. But ſuppoſing this conſtructive 


and Woop's Violence not to be ſufficient, a real and actual force 


has in this caſe been uſed. The whole was a con- 
ſpiracy ; and the cireumſtance of Mood's ſhoving her 
into the ſhop, joined to the huſtling ſhe received 
from the company, and the reſtraint ſhe was under 


by Knewland's laying one of his hands on her ſhoul- 


der, and the other on her bundle, at the time the 
conſtable demanded the ſhilling from her, form ſuch 
a real violence as comes preciſely within the de- 
finition of robbery as laid down in Hickman's Cafe. 
If there had been no threat to take her to Bou- 


Fireet, and from thence to Newgate, the fact of her 
being ſhoved into the ſhop, and there detained until 


the parted with her property, is ſufficient to ſupport 
the allegation that the taking was vi et armis; and 


in Donnally's Caſe the Court expreſſed a wiſh to 


have it underſtood that all theſe caſes of robbery 
ſhould depend on their own particular circum- 
ſtances. —But if the fear in this caſe 1s not ſufficient 
to conſtitute the crime of robbery, ſtill the priſoners 
may be convicted of the ſimple larceny, if the Jury 
ſhall be of opinion that they obtained this ſhilling 
fraudulently, with a felonious deſign to convert it to 
their own uſe; for if they had this intention ori- 


ginally, it is certainly a larceny. 


Mx. KNnowLys and MR. Coxsr in reply. If the 
noion were to be admitted, that money obtained con- 


trary to the free will and conſent of the party is 


ſufficient to conſtitute the offence of robbery, the 
obtaining of money by any ſpecies of dureſs will be 
converted into a capital offence. Suppoſe a con- 
fable, under colour of his office, takes up a perſon 
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illegally, on a falſe charge, for inſtance, and ſays, 1796. 
« Give me half a crown, and I will let you go,” 


KnewLAND 


here the free agency of the party 1s deſtroyed ; and and Woods 


if he gives the money demanded, it is certainly ex- Cs 
tortion, but cannot be robbery. But taking the de- 
ſinition of robbery as laid down in Hickman's Caſe, 
the preſent caſe is not within it. To conſtitute this 
offence two ingredients are neceſſary, either violence 
actually committed on, or expected to be committed 
on the perſon, or that kind of injury to the repu- 
tation that will induce any perſon to part with 
money, juſt as any threat of perſonal violence would 
do. Now, it is not pretended that any injury 
could ariſe to this young woman's reputation ; and. 
the only dread the was under was the dread of 
impriſonment: but the law has guarded with abun- 
dant caution for this event; for the moment any 
perſon 1s carried before a Magiſtrate, that very mo- 
ment the Magiſtrate will examine into the facts, 
and either diſmiſs the priſoner, or put the matter of 
complaint into a mode of further inveſtigation. The 
only perſonal fear the could entertain, was that of 
going before a Magiſtrate, and diſcloſing the facts 
of the caſe; but is this equal to the apprehenſion of 
perſonal injury? Is this equal to the fear which muſt 
be excited by putting a piſtol to a man's head, and 
threatening him with inſtant death ? Certainly not ; 
for the fear of illegal impriſonment is removed in the 
one caſe by going before a Magiſtrate, but in the 
other the danger is continually impending. 

Ms. JusTice HEATH. This caſe is different from 
any former caſe on the ſubje& of robbery. The caſes 


that have been alluded to of Rex v. Donnally (1), (1) Ante, p. 


and 229. 
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and Rev. v. Hickman (2), only go thus far—that to 
obtain money from a perſon by accuſing him of that 
which, if proved, would carry with it an infamous 
puniſhment, is ſufficient to ſupport an mdictment for 
robbery; but it has never been decided, that a 
mere charge of impriſonment and extortion of mo- 
ney, as in the preſent caſe, has been ſufficient. The 
doctrine, however, that has been laid down by the 
Jupcts, in giving judgment in the two” caſes that 
have been cited, is very broad. It is neceſfary, to 
be ſure, in all caſes, and more particularly in the 
adminiſtration of criminal juſtice, that the doctrines 
upon which the Ju pos have proceeded in the deter- 
mination of any caſe, ſhould be clear and decided: 
AND WE ARE ALL OF OPINION, that this is a proper 
caſe to be referred to the conſideration of all the 
JupGEs. For this purpoſe it will be neceſſary to take 
the opinion of the Jury upon certain facts; for the 
queſtion in this caſe will depend on the finding of 
the Jury. —The learned Judge then directed the Jury 
to acquit the prifoners of robbing in the dwelling- 
houſe, as it was ſtated in the indictment to be Kneu- 
land's houſe ; and left them to confider, whether this 


was not a conſpiracy to obtain money by means of a 


ſham and pretended auction; and whether the proſe- 
cutrix gave the money from the actual violence, or 
from an apprehenſion of being ſent to Newgate. 
Tax Jury found the priſoners GvirTy; and that 
they had an intention, by combination, to obtain 
money from the proſecutrix; that ſhe gave the ſhil- 
ling under the fear of being carried to Bow-/treet, 
and from thence to Newgate ; and that the did not 
know at that time the extent of the violence that 
might be committed upon her. 
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1796, after ſtating the indictment, and the fubſtance 


of the evidence, delivered the opinion of the Jo pos a 


as follows: — The priſoners, James Knewland and 
Nathaniel Mood, were tried and convicted at the 
laſt Seſſion. The indictment charged them with the 


crime of robbery : but Mr. Jus ric HEATH, who 


tried the indictment, conceiving the caſe, under all 
the circumſtances, to be new of its kind, reſerved it 
for the conſideration of THE TWELVE JuS. The 
queſtion ſubmitted to their confideration was, whe- 
ther, taking the whole of the circumſtances together, 
they are ſufficient in law to conſtitute the crime of 


robbery? After a moſt minute diſcuſſion of the ſub- 


ject, their Lordſhips are of opinion that they do not, 
and that the priſoners were improperly convicted; 
the force and terror neceſſary in contemplation of 


law to perfect this ſpecies of crime being wanting. 


Terror is of two kinds; namely, a terror which leads 
the mind of the party to apprehend an injury to His 
perſon, or a terror which leads him to apprehend an 
injury to his charaRer. The firſt kind of terror is that 
which is commonly made uſe of on the commiſſion 


of this offence, and is always held ſufficient to ſup- 
port an indictment of this deſcription. But the ſe- 
cond ſpecies of terror has never been deemed ſuffi- 


cient, except in the particular caſe of exciting it by 
means of inſinuations againſt, or threats to deſtroy, 
the character of the party pillaged, by accuſing him 
of having been guilty of ſodomitical practices. The 
tears unavoidably. excited by theſe means have, on 
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Mn. Jusricx Asununsr, in February Seſſion 1796. 


KNEWLANDO 
nd Woop'e 


CASE. 


(3) Rex v. 
Donnally, 


ſereral occaſions, been determined by the JUDGES ante, 229. 


to be ſufficient to conſtitute the crime of robbery (3); 
but it is confined to theſe caſcs only. The bare 
1 a idea 


Rex v. Hick- 
man, ante, 
310. Rex v. 
Jones, 164. 
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idea of being thought addicted to ſo odious and de- 
teſtable a crime as Sodomy, is of itſelf ſufficient to 
deprive the injured perſon of all the comforts and 
advantages of ſociety: a puniſhment more terrible, 
both in apprehenſion and reality, than even death 


itſelf. The law, therefore, conſiders the fear of, 


loſing character by ſuch an imputation as equal to 
the fear of loſing life itſelf, or of ſuſtaining other 
perſonal injury. But in the preſent caſe the threat 
which the priſoners made was to take the proſecutrix 
to Bow-ftreet, and from thence to Newgate; a ſpe- 
cies of threat which, in the opinion of the Jupoxs, 
is not ſufficient to raiſe ſuch a degree of terror in her 
mind as to conſtitute the crime of robbery; for it was 
only a threat to put her into the hands of the lay, 
and an innocent perſon need not in ſuch a ſituation 
be apprehenſive of any danger. 

As to the circumſtances of this cafe, as s they affebt 


the other priſoner, Nathaniel Wood, it appears that 


the force which he uſed againſt the proſecutrix was 
merely that of puſhing her into the ſale-room, and 
detaining her until ſhe gave the ſhilling; but as 
terror is, no leſs than force, a component part of the 
complex idea annexed to the term © robbery,” the 


crime cannot be complete without it. The Ju pos, 


therefore, are of opinion, that however the priſoners 
may have been guilty of d conſpiracy, or other miſde- 
meanor, they cannot in any way be conſidered to have 
been guilty of the crime of robbery. 

THz priſoners were detained in cuſtody, to afford 


the proſecutrix an opportunity of indifting them for 
the miſdemeanor. 
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The KING againſt Joun HENRY GAD. Cask 278. 


Ar the Old Bailey February Seſſion 1796, John an indid- 
Henry Gade was tried before Mr. JusTics Law- mo for 


RANCE for forgery, on the ſtatute 33 Geo. 3. c. 30. — bs 


{. 2. which is intitled, „an act for the better pre- fock is good. 


f ; a although the 
« venting forgeries and frauds in the transfers of ftock had 


the ſeveral funds transferrable at THE BANK or i 
© ExcLAnD;” and, after reciting, ** that for the on 2 in 
* better preventing ſuch forgeries and frauds it book, and 
in future, it is neceſſary that further proviſion although the 
transfer was 
© thould be made, as well to prevent frauds prac- not witneſſed 


** tiſed by perſons taking upon themſelves to make according to 
the rules and 

transfers, &c. as to prevent forgeries of ſuch directions of 

* transfers, &c.” ENACTS, that if any perſon or 2 

perſons ſhall falſely make, forge, or counterfeit, 

or procure to be falſely made, forged, or coun- 

** terfeited, or ſhall willingly act or aſſiſt in the, 


* falſely making, forging, or counterfeiting of any 


© transfer of any intereſt, part, or ſhare of, or in 


any ſtock or ſtocks, annuity or annuities, or other 
funds transferable at the Bank of England, or 
hall utter or publiſh as true any ſuch falſe, forg- 
ed, or counterfeited transfer, as aforeſaid, know- 
ing the ſame to be falſe, forged, or counterfeited, 
with intent to defraud, &c. all and every perſon 
or perſons whatſoever ſo offending ſhall be deemed 
* guilty of felony, and ſhall ſuffer death as a felon 
or felons, without benefit of clergy.” 

Tux indietment contained eighteen counts. —THE 


FIRST COUNT ſtated, *©* that one William Harriſon, 


* by the name and deſcription of William Harriſon, 
of York-ſtreet, Southwark, gentleman, on the 
4th 
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et 14th January, in the 36th year, &c. was poſſeſe? 
** of, and intitled unto, a certain intereſt and ſhare, 
* To wir, fifty pounds intereſt and ſhare of, and 
<« in, certain annuities transferable at HE Bank 


0 EnGLanD, and eſtabliſhed by certain Acts of 


“Parliament (that is to ſay, &.“ (a) AN D TRI 
«© JuRORs AFORESATD do further preſent that John 
Henry Gade, late of London, yeoman, well knoy- 
ing the premiſes, but being a perſon of a wicked 
% mind and diſpoſition, and anlawfully deviſing 
and intending to defraud and decerve the Go- 
vernor and Company of the Bank of England 
5 heretofore, and whilſt the ſaid William Harriſon 
*© was ſo as aforeſaid poſſeſſed of, and intitled unto, 


© the ſaid fifty pounds, intereſt and ſhare of andin 


the ſaid annuities, ſo as aforeſaid transferable at 
the Bank of England, To wir, on the ſaid 14th 
January, in the 36th year aforeſaid, with force 
and arms, at London aforeſaid, (that is to ſay) in 
the pariſh of, &c. feloniouſly did falſely make, 
forge, and counterfeit, and cauſe and procure 
to be falſely made, forged, and counterfeited, 
and willingly act and aſſiſt in the falſely making, 
** forging, and counterfeiting A TRANSFER of the 


_—_— = 
— 


— 


(a) 25 Geo. 2. c. 27; the 28 Geo. 2. c. 15; the 29 Geo. 2. 
c. 73 the 31 Geo. 2. c. 22; the 32 Geo. 2. c. 22; the 33 Geo. 2. 
C. 12; the 1 Geo. 3. c. 7; the 6 Geo. 3. c. 15; the 7 Geo. 3. 
c. 24.3 the 8 Geo. 3. c. 18; the 10 Geo. 3. c. 34; the 16 Geo. 
3 Cc. 34; the 18 Geo. 3. c. 22; the 19 Geo. 3. c. 18; the 
22 Geo. 3. c. 8; the 23 Geo. 3. c. 35; the 24 Geo. 3. c. 10; 
the 33 Geo. 3. c. 28; the 34 Geo. 3. c. 1; the 35 Geo. 3. c. 14; 
and 36 Geo. 3; © an act for the raiſing 18,000,000 by way of 
© annuities.” | 
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„ ſaid 507. intereſt and ſhare of, and in, the ſaid 


«© annuities, ſo as aforeſaid transferrable at Tux 
«© BANK or ENGLAND, with the name //tlam 
© Harriſon thereunto ſubſcribed, purporting to 
% have been ſigned by the faid JVilliom Harri- 
% ſon, and to be a transfer of the ſaid 501. intereſt 
and ſhare of, and in, the ſaid annuities ſo as 
* aforeſaid transferrable at TE BANK OF EN d- 
* LAND from the faid MViiliam Harriſon unto one 
William Weſt, of the Stock Exchange, gentle- 
„man, his executors, adminiſtrators, or afligns ; 
* the tenor of which ſaid falſe, forged, and coun- 
* terfeited transfer, is as followeth (that is to ſay) 


«No. 20,205, I, WitLiam HARRISON, of York- J. . 4. 
Witneſs to the ftreet, Southwark, Gent. this fourteenth ] 
identity of day of January, in the year of our Lord 
. Harriſon, one thouſand ſeven hundred and ninety- 
John H. Gade, fix, do ass16Nn and TRANSFTEA fifty 
known to pounds, all my intereſt or ſhare in the | 
J. Unawin. joint ſtock of three per cent. annuities, 
13887 erected by an Act of Parliament of the 
25th year of the reign of King George 
the IId. entitled, „an Act for convert- 
ing the ſeveral annuities therein men- 
« tioned, into ſeveral joint ſtocks of an- 50 
« nuities, transferrable at the Bank of 
« England, to be charged on the ſink- 
ing fund, and by ſeveral ſubſequent 
acts, together with the proportional 
* annuity at 31 per. cent. per annum 
attending the ſame,” unto William 
Wes, Stock Exchange, Gent. his execu- 
tors, adminiſtrators, or aſſigns. | 
Witneſs, Hand 
| William HARRISOR. 
Wirxess, | | 
VOL. II. Cc © with 
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© with intent to defraud the Governor and Com- 
„ pany of the Bank of England, againſt the form 
* of the ſtatute in ſuch caſe made and provided, 
„„ 6 

Tuk SECOND COUNT was for feloniouſly uttering 
and publiſhing as true the ſaid transfer. 

THE THIRD, FOURTH, FIFTH, and $IXTH COUNT; 
charged the forging and uttering with intent to de- 
fraud, Iſt, William Harriſon. 2dly, William IWef.. 

'THE sEVEN TH, EIGHTH, NINTH, TENTH, 
ELEVENTH, and TWELFTH COUNTS were the ſame, 
mutatis mutandis, only charging that William Har- 
riſon was ** poſſeſſed of, and intitled unto, a certain 
« intereſt and ſhare (to wit) fifty pounds intereſt 
* and ſhare of, and in, certain annuities trans- 
«« ferrable at TE BANK or ENGLAND, commonly 
«© called confolidated three per centum annuities, 


(„6 &e 79 


Tux remaining six CcouNTs only charged ge- 
nerally, without mentioning to whom the ſtock be- 
longed, and without reciting the ſtatutes, ©* that John 
Henry Gade feloniouſſy did falſely make, forge, and 
* counterfeit, a certain transfer (To WIT) a trans- 
fer of an intereſt and ſhare, that is to ſay, fifty 
pounds intereſt and ſhare of, and in, certain 
** annuities transferrable at THE BANK or ENG 


* LAND, commonly called conſolidated three per 


cent. annuities; and that he did utter and publiſh 
* the ſame as true to defraud, 1ſt, The Bank of 
England. 2dly, William Harriſon ; and, 3dly, 

«& Milliam Weſt.” 
Tur following facts appeared in evidence. — The pri- 
ſoner, a native of Germany, had reſided in England 
neal 


prov 1 
Funds, 


| atteſts 


ſhall 

Will A 
annui 
transf 


hall 
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near thirty years, during which time he had mar- 
ried one of the daughters of Mr. John Howard, of 
Woking, in the county of Surry, and endeavoured 
to ſupport a numerous family by carrying on the 
trade of a baker, in Yere-ftreet, near Clare-market ; 
but his profits being unequal to his expences, his 
deficiencies were annually ſupplied by his father-in- 
lay, until his wife died, when all afliſtance being 
withdrawn from him, he became embarraſled ; and, 
quitting his ſhop, fought a precarious ſupport by 
means not very favourable to his moral character, 
in an obſcure part of Southwark, called York-/treet, 
in the vicinity of the Mint. John Howard, his wite's 
father, was poſſeſſed of 9517. 14s. 10d. three per 
cent. conſols. and by his will, dated 10th October 
1788, he bequeathed, (among other legacies to' his 
children and his grand children), to his © grandſon 
* William Harriſon, the ſum of fifty pounds in the 
three per cent. conſolidated Bank annuities ;” 


| and made the priſoner and a Mr. Henry Harland 


his executors. © The- teſtator died ſoon after the 
making of his will ; and the ſeveral legacies were 
transferred (a) to ſuch of the legatees as were of age 
in the month of March 1789, and to thoſe who 
were minors, as they reſpectively attained the ages 


* 


(a) By 33 Geo z. c. 28. ſ. 14. and 35 Geo. 3. c. 14. ſ. 16. it is 
provided, that all perſons poſſeſſed of any ſhare or intereſt in the 
/und;, or any eſtate therein, may deviſe the ſame by will in writing 
atteſted by two or more credible witneſſes ; but that no payment 
mall be made upon any ſuch deviſe until ſo much of the ſaid 
will as relates to ſuch ſhare, eſtate, or intereſt in the ſaid ſtocks of 
2nNuities be entered in the ſaid office, and that in default of ſuch 
transfer, or deviſe, ſhare, or intereſt in the ſaid ſtocks of annuities, 
all go to the executor, adminiſtrator, ſucceſſor, and aſſigns, &c. 
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of twenty-one years; and at the time the transfer in 


queſtion mas made, no other ſtock than the fifty 


pounds bequeathed to JVilliam Harriſon was ſtanding 
in the teſtator's name. /iliam Harriſon, the deviſee 
of this ſtock, came of age on the 16th September 1795, 
at which time he was a private ſoldier in the 90th 


regiment of foot, which was then ſerving abroad in 


L'Tjle de Dieu; from whence he returned to Eng. 
land on the 11th January 1796, but he continued 
with his regiment at Poole, in Dorſetſhire, ignorant, 
for any thing that appeared to the; contrary, of his 
grandfather's death, until he was brought to town 
as a witneſs on the trial of the preſent indictment. 
On the beginning of January 1796, the priſoner ap- 
plied to Henry Harland, the co-executor, to join 
him in transferring this 507. ſtock into the name 
of the deviſee; and Harland, not ſuſpecting that 
any thing improper was intended, aſſented to this pro- 
poſal; and Mr. John Unwin, who had been employed 
in making the former transfers under Mr. Howard 
will, was applicd to by the priſoner for this purpote 
Unwin, with a view to deſcribe the transferee pro- 
perly in the transfer, aſked the prifoner where 
William Harriſon lived, as it was neceſſary that 


@ place of abode ſhould be given to him therein; 


to which he replied, that Harriſon was then at fea, 
and would molt probably be in England in a fev 
days; but that he might deſcribe him as of York-/treet, 
in Southwark, the place in which he himſelf reſided. 
Mr. Unwin accordingly, on the 11th of the ſame 
montli, made out a transfer ticket purſuant to theſe 
directions, from which the following transfer vas 
regularly filled up, and afterwards ſigned by Harland 
and Gade. 
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« No. 20,115. We, Fohn Henry Gade and Henry Harland, 


A. F. 4479- Executors to John Howard, late of Woking, 

Lo Surry, Gent. deceaſed, . this eleventh day of 
| January, in the year of our Lord one thouſand ' 
Witneſs to the 


ſeven hundred and ninety-ſix, do aſſign and 


identity of transfer fifty pounds, all his late intereſt and 


J. H. Gade, ſhare in the joint ſtock of three per cent. an- 
H. Harland, muities, erected by an Act of Parliament of the 
Executor io 25th year of the reign of King George IId, 
fobn Howard. entitled, © An Act for converting the ſeveral 
J. UI S. < annuities therein mentioned, into ſeveral joint 
« ſtocks of annuities transferrable at Taz Bank 

„or EnGLAND, to be charged on the ſinking. 

fund, and by ſeveral ſubſequent Acts, together 

« with the proportional annuity at 3/. per cent- 

| «« per annum attending the ſame,” unto William 
ITED Harriſon, of York: ſtreet, in Southwark, Gent. his 


executors, adminiſtrators, or aſſigns. 
Witneſs my hand, 


JohN HEN RT Gaps, ] Executors to 
H. HARLAN D, 0 J. Howard, 
g | deccaſed. 
Wirxkss, I ſay, J. Howard, 


J. Suree.“ 
I, . . . Blank, .. . do freely and voluntarily 
ACCEPT the above ſtock transferred to me. 


Tax. conveyance having been thus far effected, 
Gade went, on the Thurſday following, the 14th 
January, to Mr. Unwin at the Bank, and told him 
that the young man was returned from fea, and 
withed to convert his ſtock into cath, and that he 


would therefore be glad if he would find a purchaſer 
for it, ſhewing him at the ſame time a young man 


who was with him, as William Harriſon, the perſon 
to whom the ſtock belonged. Mr. Unwin accord- 


ingly ſold the ſtock to Mr. Milliam Weſt, and wrote 


a transfer note, from which the transfer clerk made 
out the transfer as ſtated in the indictment. Pre- 
ccso 
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vious however to this transfer being ſigned by the 
young man who perſonated William Harriſon, Mr. 
Unwin informed the. priſoner, Gade, that as he, 
Unwin, did not perſonally know William Harriſon, 
the proprietor of the ſtock, it would be* neceſſary 
that he, Gade, ſhould certify Harriſon's identity on 
the transfer; and accordingly when the young man 
had ſigned the name William Harriſſon at the bot. 
tom of the transfer, Gade wrote his name in the 
margin of it, to teſtify that he was the identical 
William Harriſon to whom the ſtock belonged ; Mr. 
Unwin at the ſame time ſubſcribing a declaration 
that Gade was known to him. The transfer clerk, on 
looking at the ſeveral ſignatures, and obſerving the 
word Harrifſon” was ſpelt with a double ſs inſtead 
of a ſingle s, as filled up in the body of the transfer, 
aſked the young man, in the hearing of Gade, 
whether he always wrote his name in that way? and 
on being anſwered in the affirmative, he told him that 
he muſt verify that fact by an aftidavit before the 
transfer could be completed. On which the priſoner 
enquired, ** where they muſt go to make it?“ and 
on being informed that it might he made before 
the Lord Mayor, they departed in ſeeming conſier- 
nation, but never returned. This circumſtance 
created a ſuſpicion that William Harriſon, the real 
Proprietor of the ſtock, had been perſonated, and 
that the ſignature, *©* William Harriſſon, was 4 
forgery ; and it appeared, upon further enquiry, 
that the young man was the priſoner's ſon, whom 
he had made inſtrumental for the purpoſe of pro- 
curing this money, but which ſtill fortunately 
"remained in Mr. Umnwin's hands until 95th 
January, when the priſoner was apprehended and 
the 
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the money paid back to Mr. William Weſt, the 


transfexree. | | 
IT alſo appeared that inconyeniencies having fre- 


quently ariſen at the Bank by acceptunces of ſtock 


not having been made in due time, the Court of 
Directors had ordered printed copies of the follow- 
ing NOTICE to be hung up in the ſeveral transfer 
offices. | 41 
BANK of ENGLAND, 12th April 1781. 
„ TAKE NOTICE—That all perſons, to whom 
*« ſtock in the funds is or ſhall he transferred, may 
be convinced of the neceſſity of accepting the ſame, 


** either by themſelves, or by their attornies lawfully 


authorized, in order to make conveyance of the 
property complete and legal, the following clauſe 
in the ſeveral Acts of Parliament that preſcribe 
the mode of transferring, is publiſhed by order 
of the Court of Directors held this day. 

„ By the ſtatutes 33 Geo. 3. c. 28. f. 14; the 
„35 Geo. 3. c. 14. f. 16; the 36 Geo. 3. c. 12. 


. 16; and other ſtatutes, it is enacted, ** that 


books thall be conſtantly kept by the Accomptant 
General, wherein all aſſignments or transfers ſhall 


be entered and regiſtered, which entry ſhall be 
'* conceived in proper words for that purpoſe, and 


** ſhall be {igned by the parties making ſuch afſign- 


ments or transfers, or, if ſuch parties be abſent, 
by their reſpective attorney or attornies thereto 
* lawfully authorized in writing under his or their 
hand and ſeal, zo be atteſted by two or more 


* credible witneſſes : and that the ſeveral perſons to 


whom ſuch transfers .ſhall be made, thall reſpec- 


© tively underwrite their acceptance thereof, and 


that no other method of afligning and transfer- 
8 8 ing 
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ing the ſaid annuities, or any part thereof, or any 
<« intereſt therein, ſhall be good or available in law : 

Ay this further. notice is given, that no pro- 
“ prietor of ſtock in the funds, whether in ſepa- 
< rate or joint accounts, can receive any intereſt, or 
*« transfer any part of the principal, till the whole 
principal Os to _ her, or them, has 
% been ACCEPTED.” 

I alfo appeared that the Bank, wording 4 to the 
printed form of their transfers, requires that the 
ſignature of every perſon making a transfer ſhould 
be witneſſed ; that the transfer made from the exe- 
cutors to William Harriſon was witneſſed accord- 
ingly ; but that the transfer from Milliam Harriſon 
to Hilliam Weſt, on which When the forgery was 
charged, was not witneſſed. | 

r it appeared, on the examination of the 
clerks of the Bank, that dividends may be received on 
ſtock before it is accepted ; that it is the duty ot 
the clerk to ſee the acceptance made; that no 
transfer of ſtock can in general be made until it has 
been accepted; but that ſtock-jobbers. are ſome- 
times allowed to transfer without the ſtock being 
firſt accepted, notwithſtanding the above poſitixe 
orders to the contrary. | 

MR. RANDAL Jackxson, and Mx. Bk LMANNO, 
took three objections in favour of the priſoner; which 
were anſwered by Ms. FiELDING, Mn. KNOWLYS, 
and Mx. GiLEs, on the part of the Crown. 

Tur Jury found the priſoner guilty ; but the 
judgment was reſpited, and the caſe was afterwards 
argued before THE TWELVE JUDGES in the Excheqer 


Chamber by Ms. Jacxsow for the priſoner, and 


Mx. GiILESs for the Crown. | 
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Mx. JAcksox contended, Firſt, that as William 


Harriſon had never accepted the fifty pounds ſtock 
transferred by the executors into his name, he 


did not ſtand legally poſſeſſed of or intitled unto the 
{ame, the ſtatute 36 Geo. 3. c. 12. ſ. 16. and the 


| other Stock Acts, having declared that without ac- 


ceptance no transfer can be good or available in 
law. The averment in the indictment, that William 
Harriſon was poſſeſſed of and intitled unto the fifty 
pounds ſtock, is a material averment, without which 
the inditment would not be good; and being ma- 
terial, it muſt be ſubſtantially proved. The title and 
the poſſefhon which it is averred that he had, muſt be 
intended to mean a legal title and a legal poſſeſſion ; 
but the legacy bequeathed to him by his grand- 
father, gave him only an mcohate right to this pro- 
perty, to which he could not become legally intitled 
until he had procured the aſſent of the executors; 
for if there had not been ſufficient aſſets to pay the 
debts of the teſtator, a portion of, and poſſibly the 
whole of this legacy might have been applied to 
that purpoſe; and therefore it is elear that his title 
was merely equitable. The aſſent of the executors 
could in this caſe only be ſignified by making a re- 
gular transfer of the property; for that is the mode 
wich the Legiſlature has preſcribed for this purpoſe, 
in the caſe of funded property ; but this transfer 
is deficient, inaſmuch as it was not accepted by the 
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transferree ; and all contracts require the mutual 


conſent of the contracting parties. A regular transfer 
is the only mode by which the executor could confer 
on /illiam Harriſon a legal title to this ſtock, and 
of which he could only acquire the legal poſſeſtion by 
his ſubſequent acceptance of it, according to the 


expreſs direction of the Legiſlature, and the pre- 


1 {cribed 
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1796. ſcribed form of the Bank of England. Until accept- 

— ance, he is in the ſituation of an executor before pro- 

Caszx. bateobtained; for, previous to that event, an executor 

| has only an equitable intereſt, in the property of the 

- teſtator; and as the probate is the only means by 

which an executor can acquire a legal title to the 

goods of the deceaſed, ſo a regular transfer and 

acceptance are the only means by which he can con- 

vey a legal title of funded property to a legatee. 

The Legiſlature has expreſsly declared that no tranſ: 

fer ſhall be good, or available in law, unleſs the 

transferree ſhall underwrite his acceptance thereof. 

That has not been done in the preſent caſe; and a 

legal title cannot be conferred by an illegal con. 

veyance. The entire directions of the ſtatute muſt 

be complied with ; the acceptance by the transferree 

is as eſſential as the fignature of the transferror 

the ſtatute poſitively dire&ts that the entry ſhall be 

ſigned by the one and accepted by the other, before 

the transfer ſhall be conſidered complete or valid. 

Suppoſe the executors had neglected 0 fign this entry, 

would it in that caſe have been a legal transfer 

Certainly not; and acceptance by the transferree is 

as eſſential to the validity of a transfer as the ſigning 

of it is by the transferror; and of courſe the omit: 

| ſion of this formality muſt deſtroy its legal operation 

and effect. William Harriſon could not have main: 

tained any action againſt the Bank for non-payment 

of a dividend on this ſtock ; for the Directors of the 

* Bank, purſuing the powers given to them by the Le. 
i. giſlature for that purpoſe, have made the acceptance 
a condition precedent not only to the reception of any 
dividend, but to the transfer of the principal ſtock ; and 


5 mitting 


the negligence of the Bank clerks in ſometimes per: 


* 
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ept- mitting ſtock to be ſold, and dividends to be received, 1796. 
pro- although the ſtock has not been accepted, cannot x 
utor alter the caſe. The practice of the clerks cannot Cho 

f the 


controul the laws of the land; and the law has, 


5 by for the ſecurity of ſtock-holders, declared that no 
) the transfer ſhall be good, unleſs, in the language of the 
and Legiſlature, the ſeveral perſons to whom ſuch tranſ- 
con- « fer ſhall be made, ſhall reſpectively underwrite their 
atee, © acceptance thereof ; AND THAT no other method 
rant. of afligning and transferring ſtock, or any intereſt 
s the WW © therein, ſhall be good, or available in Law.“ 
ereof. And this introduces the THE SECOND OBJEC- 
and a 710N, viz. that as William Harriſon was not legally 


con- poſſeſſed of, or intitled unto this ſtock, he had no 
: mul: WM power of transferring it to William Weſt, or to any 


terre other purchaſer; and therefore, the attempt to 

error; transfer ſtock, incapable of being transferred, can- 

all be not be the ſubject of a capital offence, inaſmuch as | 
betore it was utterly incapable of working any injury. 

valid, Sir William Blackſtone (2) deſcribes FORGERY to (2) 4 Comm. 
entry, he © the fraudulent making or alteration of 2218 

nsfer : * writing, to the prejudice of another man's right ;” 

rree 1 but the writing in the preſent caſe, from the im- 

igning perfections it laboured under, was incapable of : 
omi being made inſtrumental to the prejudice of any 

eration man. The incapacity of Millium Harriſon to tranſ- 

main- fer this ſtock is apparent on the face of the entry 

yment {ef in the Bank books; and if any purchaſer had 

of the WF uſed the due and proper caution which the law re- 

he Le quires, and had inſpected this entry, he would have 

eptance WF icen that it was a dead letter, and that Harriſon 

of * was mot thereby legally poſſeſſed of or intitled to this 

k; an 


ſtock. The law proclaimed in ſuch direct and poſi- 


es per- tive terms by this Statute, was made to prevent the 
itting 


fraud 


(3) Ante, 
p- 483. 
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fraud attempted to be practiſed upon the preſent 
occaſion, by: making it impoſlible to commit it, 
except by forging the. acceptance. This ſliews the 
highly beneficial object of the Act, and alſo that no 
man with his eyes open can be impoſed on by an 
unaccepted transfer. But this caſe has been decided 
in the caſe Rer v. Moffatt (3); where it was deter- 
mined, that ** a bill of exchange, drawn for leſs than 


the ſum, and not in the form required by the ſtatute 


17 Geo. 3. c. 30. cannot be the ſubject of a capital 
forgery, and in which it was ſaid, by all the Judges, 


that had the bill of exchange been real, it would 


not (from the want of the forms ſtated in that caſe) 
have been valid or negociable ; and therefore the 
** forging of it was not a capital offence.” So alſo in 


(4) 2 p. the Hors of Neu v. Lyon (4), for forging a certain 75 


ceipt for money, purporting to be what is called a ſcrj 
receipt; and the indictment was demurred to, on the 
ground that the inſtrument forged was neither 3 
receipt or acquittance, inaſmuch as it was not filled 
with the name of the ſubſcriber, or perſon from 
whom the money was received: and on that occaſion 
the Court, in giving judgment for the demurrer, 
ſaid, that thoſe reccipts ought to be filled up witl 
the names of the ſubſcribers; that then, and not 
till then, they became receipts ; that if any one take 
a blank without his name, he has no reaſon to com. 
plain of it as a fraud, becauſe if he had looked ant 
read, he muſt have ſeen that it was no more than 
waſte paper; and that it is no more a receipt than it 
inſtead of omitting the name of the perſon ſuppoſe 
to pay the money, he had omitted the ſum paid. 
So in the preſent caſe, the Act enjoins @ write) 


acceptation of the transfer by the trandferres; without 
which, 
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which, it ſays, the ſame ſhall not be good, or available 
in law; that is, it ſhall not be a transfer. This legiſla- 
tive injunction is repeated and enforced, as was ſhewn 
in evidence, by the orders of the Bank, printed and 
poſted up in its offices: ſo that, without a violation 


of the law, and of the ſtanding orders of the Bank, 


this ſuppoſed transfer could yield no dividend ; it 
could ſuſtain no action; it remained inoperative 


upon the Bank books; and, being incapable of 


working any injury, it could, of courſe, conſtitute 
no crime: and if this entry from the executors to 
Ililliam Harriſon formed no transfer of the ſtock, 
or, at leaſt, no ſuch transfer as was capable of 


giving to him a legal right to convey it to another 


perſon,” then J contend, on the THIRD OBJECTION, 


that if the inſtrument of conveyance from the exe- 


cutors to Harriſon was no transfer, ſtill leſs was that 
from Harriſon to Weſt ; for the latter not only 
wanted the acceptance, but the witneſſing likewiſe. The 
former is enjoined, as before obſerved, by the Act; 
the latter, by orders of the Bank, founded upon that. 
Act, which dire&ts transfers to be “ conceived in 


* proper words for that purpoſe.” The witneſſing | 


has been determined, as appeared by the orders of 
the Bank, to be a part of thoſe proper words ; it was 
proved that no laxity of the officers ever diſpenſed 
with witneſſing ; without this form it was admitted 
to be abſolutely impoſſible for /Ye/t (the transterree 
of the latter ſuppoſed transfer when the priſoner at- 
tempted to ſell the ſtock), to have either re-transferred 
it, or received the dividend. 


ment of the crime, it may be anſwered, that there cannot 
de a proportion of nothing. The ſame might have been 
urged 


If it ſhould be ſaid that 
the priſoner had done his part towards the accompliſh- 
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urged in Moffatt's and Lyon's caſe; there could be 
no doubt of their intention; but in both thoſe caſes, 
as in this, when the prifoners had done all they 
thought proper, ſtill the forged inſtruments were not 
what they purported to be upon the face of their 


. reſpective indictments, namely, a Bull of Exchange 


See Francis 
Parr's Caſe, 
ante, p. 487. 


in one caſe, and a Receipt in the other: Neither is 
this a transfer. Suppoſe the priſoner had forged a 
name to a blank bond, without the name of the 
obligee, or ſum, would that be forging a bond? If 
the Act had contemplated the endeavouring to forge 
or counterfeit the transfer of ſtock (which is all that 
the evidence amounts to), it would have ſo provided, 
as it does in the 31 Geo. 2. c. 22. for preventing the 
perſonating of ſtock-holders in order to receive their 
dividends, &c. ; and upon which Act a perſon was 
convicted for endeavouring to obtain a dividend : 
but the Legiſlature has, in the preſent caſe, interpoſed 
a check of a different nature, namely, that ſtock ſhall 


not be valid in the hands of a purchaſer, unleſs it 


ſtands in the Bank books completed by certain 
formalities, enjoined by the A& for the purpoſe of 
leading to inſtant diſcovery in caſes of attempts to 
defraud. But even if this latter transfer had been 
completed in point of form, it never could have 
availed as a transfer good in law, the firſt transfer 
being, as ſhewed under the two former objections, 
null and void in itſelf. 

Ma. G1LEsfor the Crown. The offence with which the 


priſoner ſtands charged on this indictment, under the 


{tatute 33 Geo. 2. c. 30. f. 2. conſiſts in the forging 
of any transfer of any intereſt or ſhare in any ſtock 
transferrable at the Bank of England. I admit that 
it is incumbent on the proſecutor to ſhew that the 
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priſoner did forge, or aſſiſt in forging, an inſtru- 
ment which, upon the face of it, would, if real, be ——— 
ſuch a transfer as is deſcribed in the inditment, and 
that he did this with intention to defraud; and I 
contend that the transfer ſet forth in the indictment, 
and proved by the evidence, is ſuch an inſtrument. 
But it is ſaid that this inſtrument, if real, though it 
might appear on the face of it to be good, would not 
be a valid transfer, becauſe William Hurriſon was 
not in fact poſſeſſed of any ſuch intereſt, and there- 
fore could not transfer it. Whether he was, or 
was not, poſſeſſed of the ſtock, will depend upon the 
conſtruction of the clauſe in the ſtatute 36 Geo. 3. 
e. 12. f. 16. and other Stock Acts, for regulating 
transfers. But before I proceed to ſhew that //illiam 
Harriſon was poſſeſſed of this ſtock, it may be ne- 
ceſſary to conſider whether the allegation in the in- 
dictment, that he was poſſeſſed of, and intitled 
* unto, a certain intereſt or ſhare, &c.” is eſſential 
to the ſupport of this proſecution. Now I take it, 
that in all proſecutions for forgery, if the inſtrument 
charged to be forged is ſuch that it would, if real, 
be upon the face of it valid, the priſoner cannot 
protect himſelf by ſhewing that, from extrinſic cir- 
cumſtances, it could have no operation. In the caſe 
of Ner v. Moffatt (3) the bill ſet out was, upon the (3) Ante, 
face of it, illegal, and contrary to the ſtatutes 157 **. 
Geo. 3. c. 51. and 17 Geo. 3. c. 30. inaſmuch as it 
did not mention the place of abode of the payee. So 
in the caſe of Rep v. William Jones (4), the note, not (4) Ante, 
being ſigned, could not, on the face of it, be a valid P. 243. 
note: So in Rer v. Clinch (5) the order for Fane (5) _ 
not being directed to any one, was not, upon the © 
ace of it, an order upon any perſon ; and in the late 
| caſe 


1 
ST 


864 CASES IN CROWN LAW. 
1796. caſe of Rer v. Lyon (6) the inſtrument was held 


r not to be a receipt for money, becauſe the place in 


Casz. which the name of the original ſubſcriber ſhould 


. have been inſerted was left blank; and it did not, 


681. 
938 had been received. But where the inſtrument ap- 
Pears, upon the face of it, to be valid, it is no de. 
fence to ſhew, by other circumſtances, that it could 
not have any legal exiſtence. Thus in the caſe «f 
(7) Ante, Rer v. Sterling (7) an inſtrument which, upon the 
a face of it, appeared to be the laſt will and teſtament 

of Mary Shuter, was determined to be an inſtry- 

ment, the forging of which would ſubject the of- 

fender to a capital offence, although the ſuppoſed 

| teſtatrix was ſtill living. The law of this cafe wa 

(8) Ante, Confirmed in the caſe of Rex v. Cogan (8); in which 
P- 503. ſeveral caſes are cited to the like effect, which ſhev 

that an inſtrument may be the ſubject of forgery, 
although in fact it ſhould appear impoſſible for ſuch 
an inſtrument forged to exiſt, provided it purports, on 
the face of it, to be good and valid as to the pur: 
poſes for which it was intended to be made, Rez". 

9) 1 Lockett (9), Rev v. Bolland, (10), Rex v. Ame 
(10) Ante, Lewis (11), and Rer v. Elizabeth Dunn (12). 80 
p- 97- in the preſent. caſe, if the transfer, upon the face of 
(1 6 ** it, be good, the circumſtance of William Harriſn 
(12) Ante, not being in a ſituation to make it, will no mor 
— form a defence than it did in the caſe of Rez". 

Lockett, to ſay that Vennift was a fictitious perion, 
and had no money at the Bank; or in the caſes of 
Rex v. Sterling, and Rex v. Cogan, to ſay that tht 
ſuppoſed teſtators were not dead. But, admitting 
that it is neceſſary for the proſecutor to ſhew that 
William Harriſon was intitled to this ſtock, and 6 
poſſeſſe 
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CASES IN CROWN LAW. 
poſſeſſed of it that he could have effectually trans- 


ferred it, the Court will certainly conſtrue the 


ſection in the 36 Geo. 3. c. 12. which relates to this 
point, in ſuch a manner as not to diſturb the in- 
tereſts of the ſtockholder, which it was expreſsly 
paſſed to protect. It is not a penal ſtatute; it relates 
merely to civil rights; and therefore does not call 
for a ſtrict conſtruction, but for ſuch a conſtruction 
as is moſt likely to prevent the miſchief it was de- 
ſigned to ſuppreſs. In conveying ſtock from one 
perſon to another, a transfer muſt be made by the 
proprietor before it can be accepted by the transferree, 
and by the very act of transfer the proprietor parts 
with all and every part of his intereſt therein irrevo- 
cably; the whole property 1s thereby completely 
veſted in the grantee; and the acceptance does not 
form any part of the conveyance. The words of the 
ſtatute are merely directory, and for the ſecurity of 
the Bank, and do not affect the rights of the parties. 
The ſtock is, before acceptance, placed in the name 
of the grantee, and he may not only receive divi- 
dends thereon, but transfer it to any other perſon 
without accepting it, unleſs the Bank, for its own 
ſecurity, make the objection. If they do not, but 
waive their right to demand acceptance, the grantor 
is bound by his transfer, and in fact, by ſuch trans- 


fer, he virtually accepts the ſtock, by exerciſing 


ſuch an act of ownerinip over it. The transferror 
could not, after transfer, bring any action againſt 
the Bank for a ſubſequent dividend, or compel them 
to re-transfer the ſtock; but he might maintain an 
action againſt the transferree for its value, although 
he ſhould refuſe to accept it, for the property is 
completely conveyed by the transfer. The executors, 

VOL. I1. ä therefore, 
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therefore, by the mere transfer of the ſtock to /i. 


liam Harriſon gave him the legal poſſeſſion of it, and 
if he had ſigned the transfer to William Weſt, it 


would have completely diveſted him of all property 
in the ſtock: The inſtrument forged, therefore, i; 
not only valid upon the face of it, but, if it had 
been real, would have had the full operation of à 


transfer, and conveyed this ſtock to the transferree. 


It is however contended, that it would not, under 


ſuch circumſtances, have been valid, becauſe it was 


not witneſſed according to the printed form of the 
transfer uſed. at the Bank; and, therefore, ought 
not to have been received in evidence as @ transfer: 


But the ſtatute 36 Geo. 3. c. 12. does not point 


out or preſcribe any particular form in which transfer 
ſhall be made out; it only fays, that books hall 
be kept in which all transfers of ſtock {hall be 
entered and regiſtered, and that the entry ſhall be 
* conceived in proper words for that purpoſe, and 
be ſigned by the parties making the transfer, 
and does not make the act of witneſſing eſſential to the 
validity of the transfer; witneſſing, therefore, cannct 
make any part of the transfer. The transfer is com. 


plete the moment the entry is ſigned by the party 


making the transfer; the witneſling is only intended 
to teſtify its completion; and as the crime charge! 
in this indictment is committed the moment à trans 
fer is made, the mere omiſſion to teſtify its completion 
cannot affect its validity, or be conſidered to. rende! 
it incomplete. 

Mn. Josricz Burn, in Joe Seffion 1796, de 
livered the opinion of the Jupcts to the following 
effect. —On the trial of this indictment, it was ob 
jected for the priſoner, that as 33 Geo..3. c. 28. f. 14 
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requires, That books ſhall be kept at the Bank for 
entering all transfers, which ſhall be conceived in 
proper words for that purpoſe, and ſigned by the 


parties making ſuch transfers, and that the ſeveral 


e perſons to whom ſuch transfers ſhall be made ſhall 
© underwrite their acceptance thereof, and no other 


method of aſſigning or transferring the ſaid an- 


„ nuities ſhall be good or available in law, the 
evidence did not ſupport the indictment. FI RS r, 
for want of the acceptance of Miiliam Harriſon of 


the transfer made to him by the executors of John 


Howard; becauſe, until that time, the transfer was 
incomplete, and that Harriſon was not poſſeſſed of 
the fifty pounds ſtock. SECONDLY, becauſe, till the 
ſock was accepted no transfer at all could be made. 
And TxirpDLy, becauſe the inſtrument given in 
evidence as a good transfer, in the name of JV illiam 
Harriſon, was not witneſſed; for, that witneſſing 
being part of the words in which transfers were 
conceived, the inſtrument was not available in law, 
and therefore no transfer. Theſe objections have 
been argued in the-Exchequer Chamber. On the 
firſt objection it was contended, that as the ſtock had 
not been accepted by William Harriſon, he was not 
legally pofſlefſed of it, and that of courſe he was in- 


capable or transferring it to any other perſon; but 


to this objection two anſwers were given, FIRST, that 
the ſtock veſted in //illiam Harriſon by the mere act 
of transferring it into his name, and that it he had 
died before he had accepted it, yet it would have 
gone to his executors as part of his perſonal eſtate; 


SECONDLY, that the nature of this offence would 


not have been altered if William Harriſon had not 
lad any ſtock ſtanding in his name, for the transfer 
D 5 2 forged 
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forged by the priſoner is complete on the face of it, 
and imports that there is ſuch a deſcription of ſtock 
capable of being transferred; the attempt indeed, 
if Harriſon had really had no ſtock, would have 
been more daring and impudent, but neither the 
forgery nor the fraud would have been leſs complete. 
—As to THE 8ECOND OBJECTION, viz. that the 
ſigning of the entry in the books of the Bank did 
not conſtitute a #vansfer until it was witneſſed, the 
Jo poxs are all of opinion, that the entry and fig- 
natures, as ſtated in the indictment, is a complete 
transſer without fuch atteſtation ; for that the at- 
teſtation is no part of the inſtrument, and is only 
required, ev abundanti cautela, by the direction of 
the Bank for their own protection. The Bank have 
ordered that the number of every Bank-note fhall be 
put at each end of it, but if the number be put at 
one end only it is no doubt a good Bank-note, not. 
withſtanding fuch omiſſion, and the falſely making 
of a note in fuch a form would certainly be forgery. 
The cafe of Rer v. Moffatt (12), bears no reſem- 
blance to the preſent caſe; that was the caſe of : 
bilt of exchange for a ſum under five pounds, and 
upon the face of the paper it appeared to every per- 
fon who ſaw it that it was not a bill of exchange, 
but was abſolutely null and void; but here the trans 
fer on the face of it is complete, and no perſon who 
looks at it can collect from it, that, if it had been 
genuine, it would not have been a complete trans! 
of the ſtock. For theſe reaſons all the JUDGES all 
of opinion that the convittion is proper. 

Tux priſoner accordingly received Judgment 0! 
Death, and was executed accordingly, 
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The KING again/t NMLduAEL RoRIS SOF, CasB 279. 


, 


Ar the Old-Bailey in February Seſſion 1796, The ſtatute 
Michael Robinſon was tried before Mu. JUSTICE 22. KP 
LawRANCE, on an indictment ftating, © That he ing threaten- 


DSN / | ing letters, is 
** Michael Robinſon, late of London, gentleman, VP renee 


* otherwiſe called Michael Maſſey Robinſon, &c. by the ftature 
; : ; < ET 30 Geo. 2. c. 
* being an ill-deſigning, diſorderly, and ill-diſpoſed 24 upon.the 
_ 9 8 4 ame ſubject; 
perſon, Kc. &c. on the twelfth day of J amar, A Bast is 
in the thirty-ſixth year, &c. with force and arms, ee 5 
Wat the pariſh of S/. Andrew, Holborn, in the ward 3 
of Farringdon without, in London aforeſaid, of theſe ſta- 
þ oe i F tutes; which 
knowingly, unlawfully, maliciouſly, wickedly, is ſufficiently 


and feloniouſly, did fend a certain letter in writing, Genin 54 
* hearing date the ſaid 12th day of January, in the intention to 
* 36th year, &c. without any name ſubſcribed or and" 

* /agned thereto, to James Oldham Oldham, Eſquire, murder to 
*and directed to the ſaid James Q!dham Oldham, by 2 


from whom 


„the name and deſcription of J. O. Oldham, Efq. it is attempt- 


: | f : | ed to be ob- 
** Brook-ſtreet, Holborn, therein and thereby, then tained; = 


and there demanding of, and from, the ſaid James * wg. gn: 
<. - ww 
* Oldham Oldham a certain valuable thing, that is to letters, as 


*fav, A BaNK-NOTE, % wit, at the pariſh, &c. Ia . 


and which ſaid letter fo ſent as aforeſaaid, and out a name 

7 Ive EY : i » » » 5 5 ſubſcribed 
containing fuch demard as atoretard, afterwards, thereto, 

ro WIT, on the faid 12th January, in the 36th within the 

5 : es meaning of 
year, &c. at the parith, &c. came into the hands the Black 

of the ſaid James Oldham Oldham, by ſuch ſend- At 

ing as aforeſaid, THE TENOR of which ſaid letter 

is as follows, that is to fay—- 
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Sen,; 


AM very well pleaſed to find that J am not 


likely to be miſtaken in the idea I have enter- 


** tained of you amongſt men of a proper and liberal 
«© way of thinking: an underſtanding on ſuch a 
matter as this is the eaſieſt thing imaginable; and, 
in repeating that you will find me a gentleman, ! 
** with you to be ſatisfied that I am as incapable of 
„taking any unmanly advantage, as of wantonly 


_ * ſporting with the feelings of any one. I have ever 


*< deſpiſcd and execrated the cowardly aſſaſſin, who, 
„ ſkulking in obſcurity, ſends forth his malignant 
*« ſhafts to wound the peace and the character of in- 


« dividuals, and I have therefore uniformly reſiſted 


every overture that has been made me for ſuch a 
„ purpoſe. My ſituation as a literary character has 
* teemed with temptations, but a ſacred principle of 


*©honour has ſuperſeded them all. The ſubject on 


+* which I have addreſſed you has long lain dormant, 


and it was becauſe I thought the attack of a moſt 


ſerious complexion, that I heſitated for ſuch a 


1 length of time in giving any countenance to it. 


Not that T ever ſought for any circumſtance to 
influence my judgment or qualify my opinion; 
and for all that has ever come to my knowledge, 
it may be all the moonſhine of the moment. I am 
therefore ſo far candid, and, I truſt, not indeli- 


cute; and it will at leaſt be a ſatisfaction to yo 


to be told, with a ſolemnity becoming the cha. 
** racter I have profeſſed myſelf, that not a ſoul but 


* myſelf is in poſſeſſion of a line of the MS. (mean- . 


ing a certain manuſcript pretended by the {aid 
Michael Robinſon, &e. to be then in the poſſeſſion 
\ . («of 
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« of him the ſaid Michael Robinſon, &c.) nor has it 
«ever been out of my hands, or peruſed or heard 
„by any perſon living, ſince firſt I had it; ſo that 
«* when it is committed to the flames, ALL will ne- 
« ceffarily die with it. Of this you thall have a teſ- 


* timony ſo clear and unequivocal, that it will not 


be poſſible for you afterwards to doubt. Thus 
much I have ſuggeſted for your ſatisfaction. You 
will now give me leave to ſay ſomething on behalf 
„of THE CAUSE I have engaged in. I have not 
* the leaſt objection to an interview, and I readily 
„ clofe with your propoſition; but there are a few 
* preliminaries which I muſt firſt beg leave to adjuſt. 
Perhaps I may be more anxious to urge them, in 
order to have ſome proof of your ſincerity ; after 
* which I am at your ſervice. In order to relieve a 
# deſtitute and unhappy family, ſtruggling with ſick- 
"nels and forrow, you will permit me to be your 
*almoner. Will you enable me to diſpoſe of a little 
of your money, as I ſhall ſee occaſion. It is a 
duty I owe to the cauſe of humanity to urge it. 
Remember, fir, I am now only making my appeal 
to your benevolence. I am holding out no deluſions 
*toexact the involuntary tribute. I am aſking you 
as aà gentleman, as a man, to give me {ome earneſt 
N of your intention to prove what I am fo ſtrongly 
* inclined to give you credit for. Incloſe a Bax x- 
Nor in a letter addrefied to R. R. and let it be 
ett at the Cambridge Coffee-houſe, the top of 


_ * Newman-ſtreet in Goodge-ſtreet, on the tide of the 


bs 


bar. At the entrance of the Goffee-room is a 
8 R : 
bracket for letters; let it be placed there between 


ts » 
the hours of e/ecen and one on Thurſday next, and 


"at five o'clock on the ſame day a line ſhall be ſent 
„ by 
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0 by a porter to your houſe to acknowledge the re- 


** ceipt; after whieh if you will name any day (Fri- 
* day excepted) in the following week, on which it 
** will ſuit you in the evening to take a bottle of wine 
* at the King s-head Tavern in Middle-row, Holborn, 


or elſewhere, I will with pleaſure attend you.” Our 


meeting, however, is to be private and téte-d-ete: 
„then, . poſſibly, over the aſhes of the MS. (meaning 
** thereby a certain manuſcript, pretended by the ſaid 
Michael Robinſon, &c. to be then in the poſſeſſion 
of him the ſaid Michael Robinſon, &c.)—1I ſhall 
s ſend to the Coffee-houſe between the hours of one 
* and, four; and I will venture to ſay, that you will 
* have no reaſon. to be diſſatisfied with the event of 
** this correſpondence. To obtain confidence, it 1s 
e neceſſary, or, at leaſt, reaſonable to expect that 
** one ſhould be repoſed. I have the honour to re- 
ic main, 
Sin 
5 Your obedient humble ſervant, 


9 Tueſday, 12th January, 1796. R R.“ 
J. O. Or DAM, ESG, | 
*© Brook-ſtreet, 

85 Holborn.” 


© egainſ{ the form of the ene in ſuch caſe made 
- "Af provided, and againſt the King's Peace, his 
* crown and dignity.“ 


Taz proſecutor, James Oldham Oldham, ſerved his 
apprenticeſhip to a Mr. Daniel Dolly, a ſtove-grate ma- 
nufacturer at the corner of Brook-ftreet in Holborn, 
and in the year 1772 was admitted to a ſhare in the 
buſineſs. About three years after the commence- 
ment of this partnerſhip Mr. Dolly, whoſe health 

| | | had 


made 
2, his 


ed his 
e ma- 
lborn, 
in the 
z2ence- 
health 

had 
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87 


had for ſeveral years been in a declining ſtate was 1796. 


ſcized with a ſevere illneſs and died. A rumour im- 
mediately prevailed upon this ſubject to the prejudice 
of Mr. Oldham's character; but the report being 
traced to its author, Mr. Oldham commenced an ac- 
tion and obtained a judgment againft him, on which, 
after it had been vexatiouſly carried by writ of error 
to the Houſe of Lords, he recovered damages to the 
extent of five hundred pounds. The death of Mr. 
Dolly left Mr. Oldham ſole proprietor of the manu- 
factory, and in about twelve or fourteen months 
afterwards he married the widow. This circumſtance 
again gave birth to various calummies, but none of 
them reached the ear of Mr. Oldham, and he conti- 
nued from that time, including a period of more 
than two and twenty years, in the unmoleſted en- 
joyment of his fortune, his character, and his buſi- 
neſs, until the 7th January 1796, when he received 
by the penny-poſt a letter incloſing a paper in the 


black margin all round it, and purported that On 
the Saturday following would be publiſhed, a 
* Diſmal Etching of Old Ham new Drefled; or, 
* Volly's Ghoſt cooking up a Black Deſert,” with 
two mottos, one, Out damned ſpot!” the other, 
I could a tale unfold!” and other groſs and ſean- 


dalous alluſions of the like kind: The letter was 


ſigned R. R. dated on the preceding day, and ad- 


drefled J. O. Oldham, Eſq. corner of Brook-fireet,” 


* Holborn;” and fignified by its contents that the 


piece, to which the incloſed paper referred, had been 


put into the hands of the writer many months before 
by a priſoner in THE FLEET, who was of himſelf 
incapable of uthering it into the world; that he, the 

| writer 


form of a frontiſpiece to a book; it had a broad 
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writer of the letter, had heſitated at promoting ſo ſerious 
an attack and taken time to confider of it; that the 
death of the author, ſoon afterwards, had occaſioned 
tho manuſcript to be mitlaid; but that having been 
repeatedly called upon by the widow of the deceaſed 
to make ſome uſe of it, as a means of procuring ſup- 
port for herſelf and four deſtitute children, he had 
thought it adviſable to take this ſtep firſt, ſuppoſing, 
from what he underſtood of Mr. Oldham's charac- 
ter, as a liberal and open-hearted gentleman, that 
he would ſooner adminiſter to the neceſſities of a for- 
lorn and helpleſs family, than urge any one elſe, a; 
their friend, to the publication of ſuch a work for 
their relief. The letter then ſolicited him to peruſe 
the manuſcript to convince himſelf that the author 
had, by ſome means, got poſſeſſion of circumſtances 
important in their nature; and requeſting him to in- 


ſert a line in the Daily Advertiſer of the Monday 


or Tueſday following, indicative of his diſpoſition on 
this buſineſs, addreſſed to R. R. and couched in ſuch 
terms as to be properly underſtood, within eight days, 
or the matter would be permitted to take its courſe. 
Mn. Ol DfAu, in. conſequence of receiving this 

letter, inſerted, by the advice of his friends, in the 
Daily Advertiſer of the enſuing marning, an adver- 
tiſement addreſſed to Mr. R. R. propoſing a perſonal 
interview, in order that a production of the manu- 
ſcript and an explanation of R. R.'s wiſhes might 
tend to a better underſtanding between the parties; 
and requeſting that he would fix a time and place 
of meeting before the enſuing Friday; which adver: 
tiſement produced the letter tated in the indiament. 
But the more effectually to detect the writer of f, 
an an{wer, dated 14th January 1796, was ſent, pit: 
_ felling 
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| CASES IN CROWN LAW. 


the ſuppoſed manuſcript was ſaid to allude, expreſſing 
an anxious diſpoſition to ſee it; excuſing the omiſ- 
ſion to ſend the requeſted Bank- note; and requeſting 
a perſonal and confidential interview at the King's 
Head Tavern m Middle-row, Holborn, or at any other 
houſe R. R. ſhould appoint. This letter, which had no 
ſignature, was directed, To Mr. R. R. to be left at 


« the Cambridge Coffee-houſe, top of Newman-ſtreet 


in Goodge-/treet,” and in an hour after it had been 
delivered, Mr. Oldham received an anſwer to it, 
ſigned R. R. dated from the Grecian Coffee-houſe; to 
which Mr. Oldham replied, and received an anſwer, 
containing a tranſcript from the pretended MS. of 
twenty ſtanzas of not inclegant poetry, alluding in 
very powerful and pointed expreſſions to the imputed 
circumſtances of Mr. Dolly's death. The friends of 
Mr. Oldham being of opinion that the offence was 
now complete, the next ſtep to he taken was to de- 
tect the offender ; for which purpoſe, an anſwer to 
this fourth letter was ſent, directed to Mr. R. R. to 


ve left at the bar of the Cambridge Coffee-houſe, and 


2 Police Officer ſtationed in the Coffee-room to ap- 
prehend the perſon who ſhould come for it; and on 
Wedneſday the 20th Jannary, the priſoner was by 
this contrivance apprehended in the very act of pe- 
ruſing this anſwer, which he had taken from the 
bracket at the corner of the bar, where it had been 
put by the waiter when delivered to him by Mr. 
The priſoner, on being taken 
into cuſtody, pretended that he had acted in the 
buſineſs merely as the agent of a Mr. Robert Read, 
and he produced a note under that ſignature, dated 
** Wedneſday morning,” and directed * To Mr. 

& Robin/on, 
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* Robinſon, attorney at law, Furnival's Inn,” de. 
firing him in his way to Queen Ann-flreet, Eaſt, on 
the morrow, to look in at the Cambridge Coffee-houſe 
and get a letter there addreſſed to R. R.; but the 
poſt mark on this letter was fo far back as the 13th 
January, and he refuſed to give any account who 
Robert Read was, or where ſuch a perſon was to be 
found. It alſo appeared, that Mr. Robinſon did not 
at this time live in Furnivals Inn, but had for many 
months before reſided in a court adjoining to Mr. 
Oldham's manufactory; and that all he letters figned 
N. R. together with the frontiſpiece of the projected 
publication and the copy of verſes, as extracted from 


the manuſcript, were in the prifoner's hand writing. 


Taz ſtatute 9 Geo. 1. c. 22. enacts, That if 
any perſon or perſons ſhall knowingly ſend any 
* letter without any name ſubſcribed thereto, or 


*« ſigned with a fictitious name or names, demanding 


money, venifon, or other valuable thing, ſuch of: 
** fender ſhall ſuffer death without benefit of clergy.” 


Mx. RANDALL JacksoN ſubmitted, among other 
objections in favour of the priſoner, that the ſending 
of the letter, which the ſtatute peremptorily re 
quires, and which the indictment charges as a ſub- 
ftantive part of the offence, had not been proved; 
that it had only been proved that theſe letters were 
in the hand writing of the prifoner, and that he ve. 
cerced the anſwer to the fourth letter, but it did not 
neceſſarily follow that he was the perſon who had 


ſent to the proſecutor the letter ſtated in the indic- 
ment; that the fact could not be certainly inferred 


from the circumſtances of the caſe; and that as the 


ſendling was a ſubſtantive allegation, it ought to be 


directly 
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directly and poſitively proved; and he cited Ham- 1796. 
mond's Caſe (1), where two priſoners were indicted 82 
for ſending a threatening letter to one Daniel Dancer, Cask. 
demanding the ſum of ten pounds; the letter was . 
proved to have been ri ten by one of the priſoners, 49. 
and aceidentally found and delivered to the proſecutor 
by the other priſoner; and on an objection, that the 
letter had not been in any way whatever ſent to the 
proſecutor, the Court was of opinion, that“ the 
mere att of writing ſuch a letter will not conſtitute 
this offence; for unleſs the writer, or contriver 
thereof, afterwards ſends it to the party, whoſe 
fears the threat it contains was calculated to 
alarm, it cannot poſhbly produce the miſchief 
* whith the Legiſlature intended alone to ſuppreſs ;” 
and that “ in all caſes fo highly penal as the preſent 
caſe 18, it is certainly neceſſary to bring the offen- 
* der within the words of the Act of Parliament 
mf. UTE 
Bur THE Cour was of opinion, that there was 
ſufficient evidence upon this point for the conſidera- 
tion of the Jury, and it was left with them to ſay, 
Finsr, whether the priſoner had ſent the letter 
ſigned R. R. dated 12th January 1796, to Mr. 
Oldham; and, SECONDLY, whether the letter con- 
tained a threat to publiſh a libel on the proſecutor, 
imputing to him the death of Daniel Dolly, unleſs 
be would ſend him a Bank-note; and they were di- 
rected in caſe they were of that opinion to find him 
guilty, | 
Taz Jury found him GuitTy, and ſaid, that 
they were of opinion that he had ſent the letter 
lated iu the indictment to Mr. Oldham; and that it 
contained a threat to publiſh a libel, imputing to 
1 | the 
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the proſecutor the murder of his maſter, to extort 
money. 1 
Bur, on other objections which had been taken 


by the priſoner's Counſel, the Judgment was ref. 


pited, and the cafe ſaved for the opinion of thx 
TWELVE JuDGEs; before whom it was argued in 
the Exchequer Chamber, by Mn. RANDALL Jack: 
sor for the priſoner, and by Mr. GIBBs for the 


Crown. 


Tur riksr Or IEC TIOx was, that the letter pri. 


duced in evidence was not a letter “ without any 


* name ſubſcribed thereto,” as let forth in the in. 


dictment, and deſcribed in the ſtatute 9 Geo: 1. e 


22. on which the indictment is founded. A letter 
ſubſcribed with the initials of a name, cannot be faid 
to be a letter without a name; for although initial: 


may not amount to a name, which is defined to be 


the diſcriminating appellation of an individual, ye 
{till they amount to a defignation that law, reaſon, 
and the common intercourſes of life, have ſuffered to 
paſs for a name; at leaſt, in the conſtruction of : 
ſtatute ſo highly penal, initials. uſed as a fignature, 
deſcriptive of a perſon, muſt be conſidered nominal 
when placed in oppoſition to that blank which the 
Legiſlature had alone in contemplation when the) 
uſed the words “without any name,” and uſed them 
in contra-diſtinction to a fiftitious name or names. 
But if theſe initials are not to be confidered as con- 
ſtituting a name, they amount to a deſignation ct 
ſign of a name, and are confidered in mauy cafes & 
ſuch. Bills of exchange to an immenſe amount ar: 
accepted by initials, and upon bills 0 accepted, 


actions may be maintained; or; if fuch acceptance be 


forged 


etort 


taken 
8 tel. 
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indictments found. In many eminent 
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branches of buſineſs ; in certain high ſituations, fre- pg, 


quently in our own profeſſion, and in many other 
ſituations and circumſtances of life, the uſing of 
initials only is an indication of rank and elevation, 
and are frequently ſubſtituted for the name at length. 
it may perhaps be ſaid, that this particular point of 
the caſe is provided for by the ſtatute 27 Geo. 2. c. 
15. which enacts, © That if any perſon or perſons 
„ ſhall knowingly ſend any letter without any name 
+ ſubſcribed thereto, or ſigned with a fictitious 
name or names, letter or letters, threatening to 
kill or murder any of his Majeſty's ſubjects, &c. 
though no money, or veniſon, or other valuable 
thing, ſhall be thereby demanded, every ſuch of- 
fender thall ſuffer death without benefit of clergy ;” 
but no aid or aſſiſtance whatever can, under the cir- 
cumſtances of the preſent caſe, be derived from this 
ſtatute. The ſtatute 9 Geo. 1. d. 22. only creates the 
two offences of ſending a threatening letter without 
any name ſubſcribed thereto,” or with a ficti- 
* tious name or names; and to theſe two offences 
the ſtatute 27 Geo. 2. c. 15. has added a third, 
namely, that of ſending a threatening letter ** figned 
with letter or letters,” that is, ſigned with fictiti- 
ous letter or letters; but this laſt offence, with the 


deſcription of which the circumſtances of the preſent . 


caſe, fo far as they concern this particular point, 
more nearly correſpond, cannot be taken notice of 
on this indiQſnent, becauſe it expreſsly charges the 
priſoner with having ſent a letter “ without any 
name ſubſcribed thereto,” and of courſe does not 


charge him with this identical and ſpecific offence, 
| w as 


CASE. 
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1796. as in the caſe of Rex v. Girdwood (2). Nor can it Na. 
nm reg, be drawn in aid from the concluding words of the WW "* © 
Cazx. indictment . contrary to the form of the ſtatute." WM) 
(2) Ante, p. for although theſe words might have been ſufficient, WM in 
169. if the 27 Geo. 2. c. 15. had been merely intended MI. ſu 
to explain the order of proceeding upon the ſtatute WI" 
9 Geo. 1. c. 22. yet where, as in the preſent caſe, A 
a ſtatute has been continued from time to time, and W* tl 
received conſiderable additions, and is then made here 
perpetual (a), ſuch additional ſtatutes cannot be MF ©! 
called in aid, unleſs the indictment concludes in the been 
plural number, © againſt the form of the ſtatutes." ; th 
This law is clearly ſettled in the eaſes of Dingley v. bu 
Moor, Cro. Elis. 750, and Andrews v. De Lewknor, WM ot 
Cro. Jac. 187. ; and of this law the profecutors in and 
(3) Ante, p. the caſe of Rev v. Hammond (3) were ſo ſenſible ö bo 
499 that they indicted hna upon both the ſtatutes of 9 Geo. Fill 
1. c. 22. and 27 Geo. 2. c. 15. Indeed, this latter lie 
ſtatute is itſelf ſufficient to ſhew, that a threatening ti 
letter ſigned with initials is not within the ſtatute il I. 
9 Geo. 1. c. 22. for it is an act to explain and . 
amend, as well as to add to the proviſions of the) we: 
Geo. I. c. 22. and it makes, for the firſt time, « i 
threatening letter ſigned with a fictitious letter 0 Ne, 
letters a capital offence, which woull have been BK 
needleſs had it been before included in 9 Geo. 1. c. WF 
(4) Ante, p. 22. In the caſe of Rev v. Girdwood (4), the lettes © 
169. » M 
| 2 —_ hie 
(a) The 9 Geo. 1. c. 22. was originally paſſed for three years; lite 
Hut it was continued by 12 Geo. 1. c. 30. for five years more, and 80 
further continued by 10, 17 & 24 Geo. 2.; it was then explained oy 
and amended, with conſiderable additions, by the 27 Geo. 2. c. 1. 5 
and at length made perpetual by the 31 Geo. 2. c. 42. | 
| | | | my tb 
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lis however another ſtatute, 30 Geo. 9. 
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was ſigned by initials only, but the indictment did 
not charge, as in the preſent caſe, a letter without 
any name thereto ſubſcribed, but “ a certain letter 
in writing with the fictitious letters I. W. thereto 


© ſubſcribed and figned;” ſo that a letter thus figned 
with the initials of a name, was evidently conſidered 
33 a diſtinet and ſeparate offence from that of ſending 
a threatening letter without any name fſubſetibed 


thereto. But if even the indictment had contained 
count on this ſtatute, the priſoner could not have 
been an offender within it; for he has neither 
* threatened to kill or murder any of his Majeſty's 
© ſubjects,” or to burn their out-houſes, barns, ſtacks 


tence the ſtatute 27 Geo. 2. c. 15. deſcribes: There 
vil be adverted to for another objection, and upon 
Wch alone any indictment, under the circumſtances 


ot the preſent caſe, can be founded. 


ot contain either @ threat or a demand within the 
true meaning and conſtruction of the 9 Geo. 1. c. 


00 
emand, accompanied with a threat or intimation 


mand is not complied with. It is laid down by Lord 


= 
ever any words 


VOL, 11. E E 


* of corn or grain, hay or ſtraw,” which is the of- 


c. 24. which | 


Tur SECOND OBJECTION is, that tHe letter does 


. A letter, to be within the meaning of this ſta- 
ute, muſt be a threatening letter; that is, the de- 
mand it contains muſt be a clear and peremptory 


t bodily harm or perfonal violence in caſe ſuch de- 


hief Baron Gilbert (5), and by other elementary, 
'iters on the conſtruction of ſtatutes, that where- x 


I doubtful, the intention of the Legiſlature is to be 
reſorted to in order to find out the meaning of | 
| the words; and that to diſcover the intention of 

| «the 
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tute 9 Geo. 1. c. 22. ſpeaks of prevailing miſchich 
of the moſt violent and atrocious kinds; and that 


under which it paſſed (a). On the 4th Februwn 


the bill was brought into the Houfe of Common 


% 
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** the Legiſlature, there is no rule more ſure than 
cc that of reſorting to the preamble of the act, 
* which is ſaid to be a key to open the mind of the 
% maker as to the miſchiefs that are intended to b. 
removed, and as to the cauſe or neceſſity af 
paſſing the act.” The whole preamble of the #4 


ſuch miſchiefs did then prevail, and were thoſe alone 
which this ſtatute was intended to remove, is clear 
proved by the hiſtory of the times and circumſtance 


1723, a proclamation was iſſued offering a reward d 
one hundred pounds for the apprehending perſons 
hunting in diſguiſe in the counties of Berſhire and 
Southampton, calling themfelves BLAcks, and whq, 
having armed and diſguiſed their perſons, bat 
reſcued offenders by open force from the conſtables 
whoſe cuſtody they had been committed by tht 
Juſtices, and had frequently ſent menacing lette 
* to gentlemen, owners of parks, and to thi 
* keepers, demanding veniſon and money to be {eat 
© to them to certain places therein mentioned, and 
„ threatening, if they failed of performance, * 
* murder the perſons, or burn the houſes of thoſe to 
© whom ſuch letters were ſent.” On the 24th Api 
following, and in conſequence of this proclamatio 


and is intitled, An Act for the more effectul 


3 7 — — 


(a) See a work in 3 vols. 8vo. intitled « The Britiſh Chrom 
logiſt;“ containing the moſt remarkable events from the invaii 
of the Romans to the acceſſion of George the Third; and anothz 
work of a ſimilar kind, intitled “ The Hiſtorical Regiſter.” 


5 | © puniſh; 
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* 7 puniſhing wicked and ill- diſpoſed perſons. going 1796. 
1 of th « armed in diſguiſe, and doing injuries and violence 
1 « to the PRO and properties of his Majeſty's ſub- * 8 g 
1 f jects Its preamble, after ſtating the then pre- 
1 dominating evils of breaking into parks, cutting 
liſchich down timber, robbin g warrens and fiſh- ponds, going 
ay armed in diſguiſe, ſtealing the King's deer, and other 
PRs nolences of the like kind, ſtates, among the evils 
— cle uw which it was intended to guard, that ſuch 
rc 4 perſons have likewiſe ſolicited ſeveral of his Ma- 
bens ; jelty's ſubjects, | with promiſes of money or other 
5 un to join them, and have ſent letters in 
* fiitious names to ſeveral perſons demanding veniſon 


2 rl 6 | . 
< * and ne and threatening ſome great violence if 
ſuch their unlawful demands ſhould be refuſed.” 
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It is clear therefore, both from the terms of the 
proclamation and the preamble, that the Legiſlature 
had only in view thoſe letters which threatened to 
commit ſome great perſonal violence, or ſome out- 
age pregnant with danger, to the perſon of the 
party threatened ; for although owners of parks” 
are not mentioned by name in the ſtatute, as they 
are in the proclamation, it is apparent, from the 
mention of veniſon as well as money, that they were 
the deſcription of perſons which the Legiſlature in- 
tended to protect. It may however be ſaid, that the 
enacting clauſe of a penal ſtatute frequently extends 
to michiefs not enumerated in the preamble; but 
it 15 laid down by Mr. Serjeant Hawkins (6), as an 
ncontrovertible propoſition, ** that where the body P. 
' of a ſtatute refers to the preamble, the words of 


55s 2 Hawk. 


— 


tiſh Chrone 
: T | 
a . : the preamble ought to be purſued, and muſt con- 
ot +y | . 8 
ace troul the enacting clauſe; but, in the preſent 


cue, the enacting clauſe of the 9 Geo. 1. c. 22. 


puniſh 
| E E 2 | clearly 
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contents of it amount to nothing more than a propo- 
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refers to the miſchiefs recited in the preamble ; and 
the words „ any letter demanding money, veni- 
* ſon, or other valuable thing,” muſt mean any 
letter“ threatening ſome great violence if their de- 
„ mands ſhould not be complied with,” and this 
appears by the caſe of Rev v. Girdwood (7), to be 
the uſual mode of conſtruing this ſtatute. But the 
jetter ſtated in the preſent indictment does not con- 
vey the ſlighteſt idea of intention to commit violence 
on the perſon of: Mr. Oldham, nor did it in fat 
implant any fear of that kind in his mind. The 


ſal to negociate for the purchaſe of a manuſcript re- 
flecting on the moral character of the proſecutor, 
and affecting to impute to him a crime of which he 
was certainly not guilty; and a mere intimation of 
an intention to calumniate in any way the mon 
character of another, cannot be conſtrued into ſuch 
a threat of perſonal violence as will ſatisfy the views 
of the Legiſlature in pafling this ſtatute. The 
libellous tendency of the letter excited rather a curioſity 
to ſee the manuſcript, - than any fear of its conſe 
quences, in the mind of Mr. Oldham; he had 10 
apprehenſion of bodily harm from it, and the only 
conteit was, whether the manufcript or the mone) 
was to be firſt produced. The threat in this caſe 
even ſuppoſing the letter to contain one, was nothing 
more than a threat to permit the publication of! 
libellous manuſcript if the party thould refuſe t0 
purchaſe it; and nothing can be more extravagant 
than to ſuppoſe, that when the Legiſlature were env 
merating violences committed by perſons hunting 
in arms and diſguiſe, with faces blacked, and fend: 
ing letters to owners of parks. and their kecpefs 
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demanding money or veniſon, and. threatening ſome 
great violence if ſuch their unreaſonable demands 
were not complied with, could mean to puniſh with 
death a threat or intimation from the author of a 
libellous poem, that unleſs the copy-right was pur- 
chaſed in a given time, he would proceed to pub- 
liſh it, eſpecially when it is conſidered that the 
Legiſlature has expreſsly provided for this very ot- 
tence by the ſtatute 30 Geo. 2. c. 24. as will be 
hereafter ſhewn under the fourth objection. 

THE THIRD OBJECTION was, that ſuppoſing there 
had been a demand, the thing demanded by the 
letter, namely, A BANK-NOTE, is not a valuable 
thing within the meaning of the words “ money, 
+ veniſon, or other valuable thing,” in the 9 Geo. 
J. c. 22, It is clear from the words money, 
veniſon, or other valuable thing,” that the thing 
demanded muſt be intrinſically valuable; but a 
Bank-note is of no jutrinſic value; its value de- 
pends upon its currency ; and its currency depends 


48 


upon public opinion, which in this reſpect fluctuates. 


with the varying circumſtances of the times. It is 
by the common law,” ſays Sir JWWilliam Black- 
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tone (8), „ a mere choſe in action, of no intrinſic (8) 4 Com. 


90 


poſleſſion of the perſon from whom it is taken; 


and therefore it was not at common law the ſub- 


** ject of larceny, which requires that the property 


taken ſhould be of ſome value.” Now, indeed, 
the ſtealing of a Bank-note, or any other cho/e in 
action, is by the ſtatute 2 Geo. 2. c. 21. made 


felony; but this ſtatute cannot have a retroſpective 
operation ſo as to make a Bank-note a valuable 
thing, in the year 1723, hen the ſtatute of 

R 9 Geo. 


value, and does not import any property in the *5+ 
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1796. 9 Geo. 1. c. 22. was paſſed, and indeed it has been N exat 
determined that it derives its importance as a ſub. Leg 
Ropi1nson's . ES 5 3 . 
Casx. ject of criminal proceeding, entirely from the ſtatute 1 
| 2 Geo. 2. c. 25. and is of no value beyond it; for mitt 
(9) Ante, in the caſe of Rer v. Morris (9), who was indicted of 
p. 525. for receiving Bank-notes as property and chattels, this 


knowing them to be ſtolen, it became a queſtion, 2. ( 


whether they were within the ſtatutes 3 Will. and © 


Mary, c. 9. and 5 Ann, c. 3. which enacts, © that 4 


„if any perſon or perſons ſhall receive or buy any 4 
goods or chattels, knowing them to have been 
* ſtolen, he ſhall be guilty of felony ;” and, after oo 


argument before all the Judges at Serjeant's-inn 79 
Hall, it was determined that they are not; for that 4 
Ban- notes are neither goods nor chattels within the = 
meaning of thoſe ſtatutes. It may however be con- 4 
tended, that a Bank-note was a valuable thing at 8 
the time when the priſoner wrote the letter on the 5 
12th January 1796, and that this circumſtance wil 5 
be ſufficient to make it a valuable thing by a pro- - 
ſpective operation of the 9 Geo. 1. c. 22; but its . 
impoſſible to imagine that the Legiſlature could 4 
mean to make the obtaining a Bank- note by means ' 
of a threatening letter a capital offence, at a period of 
of time when the taking a Bank-note by theft, or hs 
even by the violence of robbery, would not have * 
been a ſingle felony, efpecially as in the year 1750, P 
when the 2 Geo. 2. c. 25. was paſſed, it was on!) i li 
| made valuable with reſpe& to the two offences 0! 4 
larceny and robbery ; for the ſtatute only ſays, that d1 
thoſe who ſhall ſteal or take by robbery any Bank- 1 
note, &c. ſhall be guilty of the offence; and th: WWF *© 
Court in ſo penal a cafe will limit it to its pre- by 
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exact line to which it has been extended by the 
Legiſlature. 


THE FOURTH OBJECTION was, that even ad- 


mitting this to be an offence within the meaning 


of the ſtatute 9 Geo. 1. c. 22. the ſtatute was in 
this reſpe& virtually repealed by the ſtatute 30 Geo. 


2. c. 24. ſ. 1. which enacts, © that all and every 


« perſon and perſons who ſhall knowingly ſend or 
deliver any letter or writing, with or without a 
name or names ſubſcribed thereunto, or ſigned with 


| © a fictitious name or names, letter or letters, threat- 


* ening to accuſe any perſon of any crime puniſhable 
„by law with death, tranſportation, pillory, or other 
infamous puniſhment, with a view or intent to ex- 
* tort or gain money, goods, wares, or merchan- 
© dizes, from the perſon or perſons ſo threatened 


to be accuſed, ſhall be deemed offenders againſt 


law and the public peace; and the Court before 


whom he ſhall be convicted, may order ſuch 
| © offender to be fined and impriſoned, or put in 


* the pillory, or publicly whipped, or to be tranſ- 
ported, according to the laws made for the tranſ- 
** Portation of felons ;” and thereby makes the 


| offence charged in this indictment a miſdemeanor 


only; and where a ſubſequent ſtatute inflicts a milder 
puniſhment on the ſame offence, it is a virtual re- 
peal of the firſt ſtatute. This rule of law was con- 


lirmed and eſtabliſhed by the caſe of Rev v. Cator, 
| 4 Buy, Rep. 2026. which was a conviction for ſe- 


ducing an artificer contrary to the ſtatute 5 Geo. 1, 
c. 27. but the 23 Geo. 2. c. 13. having inflicted 


a leſſer puniſhment on the ſame offence, it was held 
by Loxp MaNsFIELD to be a virtual repeal of the 


penalties inflicted by the former act: ſo alſo in the 
E E 4 caſe 
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1796. Caſe of the King v. John Davis (10), who was in- 
2 . dicted on this very ſtatute 9 Geo. 1. c. 22. which 
we. oa makes it a capital offence to hunt fallow deer un- 
(io) Ante, der the circumſtances therein deſcribed ; but Mu. 


P. 306, JusTIcE Gourp, who was about to try the pri. 


ſoner, recollecting that the ſtatute 16 Geo. 3. c. 30, 
makes the offence a miſdemeanor only, refuſed to 
proceed againſt the priſoner until he had taken the 
opinion of the TWELVE JUDGEs on the ſubject, and 
they were unanimouſly of opinion, that the 16 Geo. 
3. c. 30. amounted to a repeal of the 9 Geo, 1. 
c. 22. ſo far as it related to the killing of deer in a 
park incloſed. It has been ſaid, that the ſtatute 
9 Geo. 1. c. 22. and 30 Geo. 2. c. 24. deſcribe 
dictinet and different offences, inaſmuch as the fiſt 
makes a demand of money, veniſon, or other valu- 
able thing, an effential part of the deſcription of 
the offence, and that the latter makes it an offence 


to threaten to accuſe another of a crime with a 


view to extort money, although no demand of money 
be made; but this diſtinction, even ſuppoſing it © 
exiſt, ſhews that the priſoner has not been indicted 
on the right ſtatute, for the letter ſtated in the in- 
dictment contains no expreſs demand, and agrees 
the circumſtances of its contents more preciſely wit! 
the deſcription of offence in the 30 Geo. 1. c. 14. 
. than with that in the ſtatute on which the indict 
Caſe, ment has been miſtakingly drawn; and indeed if 1t 
i. had been drawn even on the 30 Geo. 2. c. 24. the 
ante, p. 62. priſoner could not have been legally convicted 
_ 857 thereon ; tor it ſays with a view to extort or gain 
and Wool. © money, goods, wares, or merchandizes ;” anda 
. Bank- note cannot, in the conſtruction of ſuch 4 
3 Peer Will. ſtatute, 
: | 
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latute, be conſidered either as money, goods, wares, 
or merchandizes. 

Mk. JusTiCE BULLER, ne Seſſion 1796, after 
ſtating the charge in the indictment, the ſubſtance 


olf the evidence, and the ſpecial finding of the Jury, 


delivered the opinion of the Judges to the following 
effect: —On the arguing of this caſe in the Ex- 
chequer Chamber, four objections were made to 
this conviction. FIRST, That the letter ſtated in 
the indictment was not, as the indictment alleged, 
without any name ſubſcribed thereto. StECoxnDLY, 
That the letter did not contain ſuch a demand as 
the law requires to conſtitute this offence within the 
true meaning and conſtruction of the ſtatute 9 Geo. 
I. c. 22. THrirRDLyY, That a Bank-note is not a 
valuable thing within the words “ money, veniſon, 
or other valuable thing.” And, FourTaLyY, That 
ſuppoſing this offence to fall within the words and 
meaning of the ſtatute, it is the preciſe offence de- 


| ſcribed by the ſtatute 30 Geo. 2. c. 24. which, by 


making it a mi/demeanor only, is a virtual repeal of 


| the ſtatute 9 Geo. 1. c. 22. on wien the indict- 


ment is founded. 

As TO THE FIRST OBJECTION, | the 3 whether 
the letter is a letter without any name ſubſcribed 
thereto, depends upon a fimple fact appearing or not 
appearing upon the face of the letter itſelf : the let- 
ter, it is true, is ſubſcribed with the two letters 
RR, which are fo far from forming any name, that 
is impoſſible to tell by looking at the letter whether 
ley are even the initials of a name, or, if ſo, what 


name it is. | = 

THE SECOND OBJECTION depends upon the con- 
ſtruction of the ſtatute 9 Geo, 1. c. 22. the words 
of 
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1796. of the enacting clauſe of which are, ** that if any 


—— 
Rosn1nson's 
CAsk. 


* perſon or perſons ſhall knowingly ſend any letter 
„ without any name ſubſcribed thereto, or ſigned 
«« with a fictitious name or names demanding money, 
% veniſon, or other valuable thing, ſuch offender 
* ſhall ſuffer death without benefit of clergy.” The 
ſtatute ſpeaks of a demand generally, without requir- 
ing any particular circumſtances, whether it is by x 
letter without any name ſubſcribed thereto, or ſigned 
with a fictitious name; but the preamble recite, 
that ſeveral perſons had aſſociated under the name 
„ of Blacks, and entered into confederacies to 
** ſupport and aſſiſt one another in ſtealing and de- 
« ſtroying deer, robbing warrens, and other illegal 
{© practices, and had in great numbers armed then: 
ſelves, with their faces blacked, or in diſguiſed 
„ habits, killed deer, robbed warrens, and had 
<« ſent letters in fictitious names to ſeveral perſons 
„ demanding veniſon and money, and threatening 
* ſome great violence if ſuch their unlawful de- 
© mands ſhould be refuſed ;” and it was contended 
by the Counſel for the priſoner, that the enacting 
clauſe ought to be reſtrained by the preamble, or at 
leaſt ſo far reſtrained by it that the demand muſt be 
direct and peremptory, and accompanied with 4 
threat of bodily harm. Where the enacting claule 
of a ſtatute refers to ſuch offences only as are con- 
tained in the preamble, it may be reſtrained by the 
preamble, but in this caſe it would be doing violence 
to very plain words if it were fo reſtrained. It is 10 
uncommon thing for the preamble of a ſtatute to 
recite the cauſe of making it, and yet for the en 
acting part to embrace more general caſes. If the 


enacting clauſe in this cafe were to be reſtrained |) 
| the 
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the preamble, the ſtatute would refer only to caſes 
where ſeveral perſons are joined together. in con- 
federacy ; where the letter is ſigned with a fictitious 
name only; and where veniſon or money was 
demanded ; but not to a letter with or without a 
name, demanding any other valuable thing than 
money or veniſon, nor to any demands by 
ſach letters, whether accompanied with a threat of 
bodily harm or not. I agree that a mere requeſt, 
ſuch as aſking charity without impoſing any con- 
ditions, would not come within the ſenſe of the. 
word demand; but here the requeſt is made 


under a threat that if it was not complied with, the 


priſoner would publiſh a libel againſt the proſecutor, 
imputing to him the death of his maſter, for this 
is the conſtruction which the Jury by their verdict 
have expreſsly put upon this letter. The Judges, 
therefore, are all clearly of opinion that this is a 
demand within the true intent and meaning of this 
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ſtatute; it is a demand becauſe it is accompanied 


with a threat to impute murder to the proſecutor, 
in order to injure his fame and his character, and not 
2 requeſt of voluntary charity. | 
As ro THE THIRD OBJECTION, it was rightly 
admitted by the Counſel for the priſoner, in arguing 


this point of the caſe, that a Bank-note was a valu- 
| able thing at the time the demand was made; but 
he contended that it was not a valuable thing at the 


time the ſtatute 9 Geo. 1. c. 22. was paſſed ; be- 


| Cauſe at that time a Bank- note was not the ſubject 


ot larceny ; but the Judges are all of opinion, that 


ik the thing demanded be valuable at the time of the 


mand it is ſufficient, though it did not exiſt, or 


| the yalue of it was not known when the ſtatute was 


made : 
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made: in truth, however, a Bank- note was a valu- 
able thing at the time the ſtatute was made, though 
it might not come under the denomination of 
** goods” or „ chattels,” or be the ſubject of lar: 
ceny, for it might at any time be turned into cath, 
and was to the owner of the value of the money for 
which it was given. 

As TO THE FOURTH OBJECTION, that the ſtatute 
9 Geo. 1. c. 22. is, in reſpe& to this particular 
offence, repealed by the ſtatute 30 Geo. 2. c. 24. 
it was truly contended on the argument, that if 
one Act of Parliament make a particular caſe 3 
capital offence, and a ſubſequent Act of Parliament 
make it only a miſdemeanor, the laſt ſtatute is a 
repeal of the former: it was ſo decided in Davis's 
Caſe (11) in the year 1783, upon this very ſtatute, 
which makes it @ capital offence to kill or wound 
deer in a park; but the ſtatute 16 Geo. 3. c. 30. 
having made that a miſdemeanor only, it was holden 


to be a repeal, in this reſpe&, of the ſtatute 9 Geo. | 


1. c. 22. but this rule of law only applies to caſes 


where the two ſtatutes cannot ſtand conſiſtently with 


each other; and in the preſent caſe the Judges arc 
of opinion that the two ſtatutes are not inconſiſtent : 


for that the ſtatute 9 Geo. 1. c. 22: extends to ſuch 


caſes only in which there is an ad@ual demand, and 
the ſtatute of 30 Geo. 2. c. 24. only to ſuch caſes 
where no demand is made, and includes letters ſent 


with a view to extort money though no demand 18 


made. 


Taz conſequence therefore of theſe opinions is, 
that the conviction 3s right. 
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The Kine againſt NoRREG THOMPSON. Cas 280. 
Ar the Jas Aſſizes at King ſton, for the county A hou inc 
of Surry 1796, Norreg Thompſon was tried before bk Wh 
Mr. JusTICE GROSE for burglariouſly breaking and fre rw 

1s goods, 
entering the dwelling-houſe of Thomas Parry, at but has not 
Stoke Newington, on the gth November preceding, 1 
and ſtealing two Bruſſels carpets, and a quantity of awelling-haye 
wearing apparel and other articles, the property of 83 
the ſaid Thomas Parry. 


IT appeared in evidence that the proſecutor had See Rex v. 
recently before hired a houſe in the Apollo Plotts, 199%, Farris. 
in Valworth ; that neither he nor any of his family ſion, 1795. 
or ſervants had ever ſlept therein ; but that he had 
removed a great part of his houſehold furniture into 
the houſe, which was locked up in the houſe after 
dark on the gth November, and the door broke open 
and the goods taken away before daylight the eufu- 
ing morning. | 

Taz Count were of opinion tht this houſe, as 
no perſon had inhabited it, couldznot be conſidered 
as a drvelling-houſe ſo as to ſatisfy an indictment for 
burglary, 

AxD the priſoner was accordingly acquitted. 
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Cana. The KING againſt EpwarD Mayor. 


A letter 


threatonive Ar the Old Bailey in June Seſſion 1796, 1 


to accuſe a Major was tried before Mu. JusrIcE BurLER on 


ſon of 
ang? an an indictment charging that he, on the Iſt June, 


crime unleſs unlawfully did ſend to 4 uguſline Rayner a letter, of 


here-delivers 
to the writer Which the following is a copy : 


2 

note WNILC e cc 

BE Mr. Rayner, No. 81, e 
wen him n Six, 

5 (char e of 


ear I received the letter reſpecting the bill which 


— the I ü gave you when we parted, and you know that 
atute 


30 Geo. 2. *© I have it not in my power to pay it; and if ! 
c. 24. which “ had, it is an unjuſt demand; and I have only 
makes it an ES 2 f 

offence to to obſerve, if you do not immediately return 


write. a it to me, as an acknowledgement for that ob- 
threatening | 


letter with ** ſcene offence of ſodomy attempted on Satur- 
intent to 


extort day, the 22d Auguſt laſt, I am adviſed to pro- 
* money, ** ſecute you with the utmoſt rigour of the lay, 


4c . 4 4 
« Par, or that that which is done in ſecret may be revealed 


« merchan= ** on the houſe tops. 


« gies.” 


cc 95 
But ſee Rex E. Major | 


v. Robinſon. 


Ante, p. 869. Rarxen followed the buſineſs of making cops. 


books, and, about two years before, had entered 
into a partnerſtip with the prifoner, which laſted 
twelve months, aud at the expiration of which there 
was a balance of 507. in favour of the proſecutor, 


and in ſatisfaction of which, and in ſettlement ol 


all accounts between them, he had taken the pri— 
foner's note for 9/7. 10s. 10d. which became due 1 
December 1795. In the month of June 1796, he 
received the letter, of which the above is a COPY. 
by the penny-poſt. 


Tur 
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Tux Jury found the priſoner Guilty, and added 


that there was not the leaſt foundation for his charge 
againft the proſecutor. 

Taris indictment was founded on the ſtatute 
30 Geo. 2. c. 24. which enacts, that all perſons 
who ſhall knowingly ſend or deliver any letter 
* or writing with or without a name or names 
© ſubſcribed thereto, or ſigned with a fictitious 
name or names, letter or letters, threatening to 


* accuſe any perſon of any crime puniſhable by law 


with death, tranſportation, or pillory, or any 
other infamous puniſhment, with a view or in- 
tent to extort or gain, money, goods, wares, 
or merchandizes, from the perſon or perſons ſo 
* threatened to be accuſed, ſhall, on conviction, 
** be put in the pillory, publicly whipped, or fined 
and impriſoned, or tranſported, not exceeding 
the ſpace of ſeven years, in the diſcretion of the 
«6 Court. 79 

Taz priſoner's Counſel ved in arreſt of judg- 
ment that a note of hand could not be conſtrued to 
be either * money, goods, wares, or merchandizes, 
within the meaning of this ſtatute.” 


Taz queſtion was ſaved for the opinion of the 
Judges, and in July Seſſion 1797, the priſoner was 
put to the bar, when 


MR. JusTicx BuLLER delivered the opinion of 
the Judges as follows : You were tried on an indict- 
ment which charged you with having written a 
letter addrefſed to Auguſtine Rayner, threatening 
that you would accuſe him of having committed 
an unnatural crime; and that you did this with 
an. intent to extort and obtain money from him. 
It appeared upon an examination of the witneſſes, 


and 
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1796. and upon. the production of the letter in evidence, 

—— that it was not your intention to extort money from 

1 4 the ſaid Auguſtine Rayner, but to compel him by 

the force of this threat to reſtore to you @ promiſſory 

note which you had given to him for money that 

was due from you to him. A queſtion therefore 

aroſe in my mind whether this evidence was ſuffi 

cient to maintain the fact charged in the indid- 

ment, and I thought proper to reſerve it for the 

conſideration of all the Judges. The Judges have 

accordingly conſidered of this caſe, and particu- 

larly whether a note of the deſcription and under 

the circumſtances I have mentioned, is within the 

meaning of the words “ money, goods, wares, or 

© merchandizes,” in the ſtatute' of the 30 Geo. 2 

c. 24. on which the indictment was founded; and they 

are all unanimouſly of opinion, that a note given by 

you to Rayner for a prior debt due from you to him, 

does not fall within the deſcription of either “money, 

goods, wares, or merchandizes ;” and therefore, 

in conſequence of this opinion, you muſt be dit- 
charged from this indictment. _ 


Cask. 282. The RING againjt WILIIAu JEN RST 


7 : Ar the Old Bailey in June Seſſion 1796, JIill.am 


burglariouſly Joys was tried before MR. JusrIcE LAWRANCE, 
breaking an 


entering the Preſent Mr. JusTicE BULLER, and SIR A. Mac- 


houſe of 4. box AT D, Chief Baron, for burglary. 
with intent 


to. ſteal the goods of B. although no perſon of that name had any property in 
the houſe, is good. 
| T he 
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Ee, Tnk indictment charged the priſoner with hav- 1796. | : 
m ing burglariouſly broken and entered the dwelling- 5—— 3s 
; : lens“ 9 

by houſe of Joſeph Davis, about the hour of one in the Cass. 1 


ry night of the 23d May, with intent to ſteal the goods 
lat of Joſeph Wakelan. | 
ore Tu burglary was clearly proved, but it appeared 
th- that no ſuch perſon as Joſeph Wakelin had any pro- 
Q- perty in the houſe ; the fact was, that the clerk of 
the the indictments at Hicks's Hall had, by miſtake, in- 


ve ſerted the name of J/akelin inſtead of that of the 4 
cu- proſecutor Davis. "ry 
der Ir was contended that this miſtake had vitiated * 
the the indictment; for that as it was part of the 1 g | 
or proſecutor's charge, that the priſoner had broke 1 
. 2 and entered the houſe with intent to ſteal the | th 
hey goods of Joſeph Wakelin, he was bound to prove 1 
by that fact preciſely, as it was laid in the indict- Wl 
um, ment. | if 
ne), Bur THE Cour was of opinion, that this miſ- 1 
ore, take was not material as to the burglary, for that "78 
dil. that part of the offence being laid with intent to 1 
ſteal, the git of it was the breaking and entering þ | 
the houſe with fuch an intent, and that it was quite 1 
immaterial to whom the property which he ſo in- 7 
tended to ſteal belonged. 1 
Taz Jury accordingly found the "_— n. 'Y 
of the burglary. b | 
[liam 1 | 
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tole 
6 Cas 283. 6 The Kixe againſt PanKEs ihe Brows. hin 
L pro 
5 r Ar the Old Bailey in September Seſſion, 1796, ſon 
ly} 282 of Mathias Parkes and Thomas Brown, were tried be. pru 
of a note 1n | | * | | | 
7 OT fore Mn. JusTice Rookt, preſent MR. Barox Hu 
I —_— Tnoursox, on an indictment which charged then thei 
| place, and with for ging a promiſſory . of which the fol- as t 
5 made pay- ait | | 
4 pee loving i is à copy: A Bro 
br banker's; and 
0 N © RUIGHTON, ; Salop, April 20, 1796. Ml 
5 whoſe name No. B. 2 (0 | 
5 it is drawn, | | | kne 
0 1 it 3 PROMISE to pay to bearer, « on demon Rd 
Ka t t 
| — . at Mefjrs. Down, J hornton and Co.'s Bankers thoſ 
ther perſor, ** London, the ſum of five guineas, for value re- | 
with intent 3 l 4 were 
to defraud. ceived, Por Self and Co. and 
and no ſuch 4 | | 
. FIVE GUINEA, - - Taomas Brows. rel 
note and the Entered, I. B.“ 5 
repreſenta- _ * 
tion import, With intention to defraud i Man Hulls. him 
exiits, this 1s P { 1 
= firgery ; for HERE was a ſecond count for OPS: the fam 11S I 
it ” 4. fal © ; knowing it to be forged. | Ty order 
making O n my 
e s proſecutor, William Hulls, was a boot and he; 
in th n 
of a bone. ſlioe-maker, oppoſite Brook-ftreet, in Holborn, and te ( 
Hing perſin. had known both the priſoners for about twelve n d 
months previous to this tranſaction. On the 15th Brose 
June 1796, the priſoner Brown, went to the ſhop MI lad. 
of the proſecutor, and told him that he wanted t in 
tome boots and ſhoes ; that he was a Captain in the broth 
army, in the 17th regiment of foot, going out to lome 
the Weſt Indies; and in all probability he ſhould houſe 
be ſhot before he thould be able to wear them out, MW Pint. 
The proſecutor accordingly ſhewed him different WW | 
articles, and Brown having looked out a parcel ot giv 
boots and thoes, amouuting to the ſum of 61. 8. dra 


i % } 
> | | told 
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told the proſecutor that if he would ſend them with 
him by his boy, the money ſhould be ſent back. The 
proſecutor, however, having before let Brown have 
ſome goods, which he had never paid for, thought it 
prudent to carry this parcel himſelf. Brown and 
Hulls accordingly walked: out of the ſhop toge- 
ther, and during the converſation which took place 

as they paſſed along the ſtreet; the proſecutor told 


to the 17th regiment, and aſked him whether he 


had not gone out with them. Brown replied that 


were his intimate friends and conſtant companions, 
and that he had been under orders with them in 
WY. Ireland. Brown alſo faid, that his brother was 
agent to the 17th regiment ; that he expected to ſee 

lum at the City Arms; and that he was fure, upon 

lame, lis recommendation his brother would give him an 
| order for boots and ſhoes to a conſiderable amount. 
"ot and ey proceeded accordingly, acroſs the fields to 
u, and Wi e City Arms, and fat down together on a bench 
twelve in the garden, in expectation of the arrival of 
ne 15th WM rows brother, who, Brown ſaid, had juſt married 
te ſhop lady with a fortune of 15,000/. and had depoſited 
wanted t in the hands of Down and Thornton. The 
in the brother, however, not - appearing, Brown, after 
out to 
e ſhould 
em out. 
ifferem 
arcel 0! 
61. Ss. 


told 


louſe, and returned again with expreſſions of diſap- 


Live you what is juſt as good, one of my brother's 
drafts; for which I have been into the houſe to 


Brown that he had had the pleaſure of making up 
ſome boots for ſeveral of the gentlemen belonging 


knew Captain Dixon and Major Row, and why he 


thoſe gentlemen were not only known to him, but 


me time, roſe from his ſeat, and went into the | 


pontment at the abſence of his. brother, adding, 
Lam ſorry I cannot pay you in gold, but I can_ 
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get caſh, but the landlord has not enough b: 


„by him.“ Brown then produced the note in - 
queſtion, and gave it to Hwlls to look at. Hull Ma 
faid, What, is this upon the money that is at Ml dhe 
Down and Thornton's ?” Brown "replied * Yes; No 
my brother and I always pay every thing in this atte 
„% way. If it were for 100l.—go there, and the one 
*© money is ready on demand. I am ſorry, Mr. the 
* Hulls, that I cannot give you the balance; but the 
if you will call upon me at Mr. Drummond, It 1 
No. 10, Hart-fireet, Bloomsbury, at three o'clock, Cou 
* I will give you the three and twenty ſhillings: reg 
you will meet my brother and myfelf, and three nan 
or four gentlemen there at that hour, and you or 
_ © ſhall have an order for as many pair of boots as give 
* you can poſhbly make between this and the time ton, 
Hof failing. The proſecutor believing the name Bro 
** Thomas Brown” at the bottom of the bill to be Bro 
the prifoner's brother's hand-writing, and that he wat 
was the perſon he had repreſented him to be, took eac| 
the note, and leaving the parcel containing the boots « t 
and thoes, by the deſire of Bron, at the bar of the Wil tie 
City Arms, went namediately to Down and Thornton's, \.0 
where he was informed that the note was a forgery. upo, 
On this diſcovery, he applied to the Lord-Mayor Wl No. 
for an officer, and they went directly back to the BW fab 
City Arms, to prevent the govds being delivered to on 
the priioner, but it appeared they had been taken oy 
away m a few minutes after they had been left at thc of 
bar. This was between the hours of eleven and May 
twelve o'clock, and exactly at three o'clock, Hull, men 
accompanied by the peace- officer, and ſome private appt 
friends, went, purituant to the appointment, ) by. 
” £7 


No. 10, Hart-ftreet, Bloomſbury, but no fuch name 
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as Drummond was there to be found. He then 


went to Bow-ftreet, and gave information to the 
Magiſtrates of the tranſaction, and the runners, on 
the enſuing day, apprehended Brown at Mr. Smith's, 


No. 6, in Fan-court, Goſwell-ſtreet, in the act of 
attempting to buy ſome watches. It was proved by 


one of Meſſrs. Down and Thornton's' clerks, that 
they never had any correſpondent to their houſe of 
the name of Thomas Brown of Ruighton, in Salop. 
It was alſo proved by Cor and Greenwood, of Craig's 
Court, Charing-croſs, the real agents for the 17th 


regiment of foot, that there was no perſon of the 


name of Brown had ever been either a Captain in, 


or an agent for, that regiment. Evidence was alfo 


given by the collector of the poor's rates of Ruigh- 
ton, in Salop, that no perſon of the name of Thomas 
Brown lived at that place. On the ſpot where 
Brown had been bargaining with Smith far the 
watches were found three notes for five guineas 
each, dated Ruighton, figned ** M7. Parkes, en- 
* tered, T. B.“ and drawn on Drummond and Co. 
tne numbers of which were, A. 243; A. 244; 
1.246; and on ſearching Brown, there were found 
upon him a. note for 57. 5s. on Drummond and Co. 
No. 245. On the 21ſt June, one of the city con- 
ſtables apprehended the other priſoner Parkes, and 
on fearching him there were found forty-two five 
zuinea notes, and alſo a copy of the commitment 
of Brown to the Poultry Compter by the Lord- 
Mayor, which, on producing the original commit- 


ment, and proving his Lordſhip's fignature thereto, | 
It was alto proved 


appeared to be an exact copy. 
by Mr. Manning, an attorney, that the ſignature 
Lamas Brown” to the note ſtated in the indict- 
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ment, and alſo the written parts of the body of the 
riote, for it was partly written and partly printed, 
were in the hand-writing of the priſoner, Mathias 


Parkes. Among the papers found on the perſon of 


the priſoner, Brown, was a letter, which was proved 
to be in the hand-writing of the priſoner, Parkes, 
ſignifying to Brown, that ** counſel would attend 
* him on the morrow on his examination he. 
before the Lord- Mayor at the Manſion-Houſe; 


«© enjoining him to keep his own counſel; E | 


him to ſend his wife to him the moment the ex- 
“ amination was over ;” and, after expreſſing his 
apprehenſion that he would be committed for tnal, 
exhorting him © to fear nothing; for that com- 
* mitment and trial would be all they could do to 
him.“ —Another paper was alſo found in Brown's 
cuſtody, directed * To Mr. Thomas Brown, New 
Compter ;” containing a receipt, in the following 
words: 52 


London, May 10, 1796. Received, this day, 
« of Mr. Thomas Brown, the ſum of twenty-one 
8 pounds, for four Five Guinea Bills, drawn by 
oy myſelf; I ſay received. 
M. PAREK FS. 
Ruighton, Salop,“ 


And both the ſuperſeription and the receipt were 

proved to be Parkes hand-writing. It appeared that 

Brown was a regularly atteſted ſoldier in the Loval 
Britith Rangers; that he had been promoted to the 

ſtation of Serjeant ; and that at the time of this 

tranſaction he was in the recruiting ſervice, and had 

been ſworn in by the name of 7homas Brown. It 
was alſo proved that the plate from which the printed 

part of this note was impreſled, Was engraved in ” 
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month of March preceding, By an. engraver. in 
Chancery-lane; but who he had engraved it for he 
could not recollect; nor did he know either of the 
priſoners at the bar. 


Mn. ALLE, Counſel for the FIN condemned. 


that as the name of Thomas Brown had been ſigned 
by Parkes, with Thomas Brown's. privity -and- con- 
ſent, it could not be, in contemplation of law, a 
falſely forged and counterfeited infirument : that 
no inſinuation made by Breton, that his name ſo 
ſigned was the name of his brother, however Frau- 
dulent his intention might be in ſo doing, could 
alter the nature of the inſtrument, and convert it 


into a forgery ; and that ſuppoſing it could be ſo 


conſtrued, yet that Parkes not having been preſent 
when it was fo uttered, could not be implicated in 


argued, at great length, at the bar, 
TuE Jury, under the direction of the Cl 


found, ſpecially, that Parkes, with the privity and 


conſent of Brown, had written the name of Thomas 
Brown, at the bottom of the note in queſtion ; and that 
Brown, knowing the name to have been ſo written, 
had uttered it under a repreſentation that it was the 
name of his brother, with an intention to defraud 
IWilliam Hulls ; but whether the priſoners were in law 
guilty of the crimes imputed to them by the indict- 
ment, they referred to the conſideration of the Court. 

A general verdict of ** Guilty,” however, was 
taken, by the direction to the Court; 


Iwerve JUDGES. 

Tux caſe was accordingly argued at 8 8 
in the month of May 1797, by My. 
ALLEY, for the priſoners. | 
| F . 


But, after theſe points had been | 


and the caſe 
as above ſtated, reſerved for the opinion of the 
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IN LAW. 


Mn. ALLey gy the priſoners. The evidence 
given in this caſe, does not prove the charge 


alleged againſt the priſoners by the indictment. 


The indictment charges, that the priſoners. felo- 
% nioufly did falſely make, forge, and counter—- 
*« feit, and cauſe, and procure, to be falſely made, 
** forged, and counterfeited, and did willingly act 
04 and aſſiſt in the falſe making, forging and coun- 
< terfeiting a certain promiſſory note, &. which 
„ faid promiſſory note, fo falſely made, forged 
and counterfeited, is as follows,” &c.— The 
indictment purſuing the common law definition 
of the crime of forgery, ſtates the material point 
of the offence to conſiſt in the ſalſe making, of this 


promiſſory note; for the terms of the definition 


of forgery, as laid down by Sir Edward Coke, Sir 
Afatthew. Hale, Mr. Serjeant Hawkins, and all the 


writers on Crown Law, are, the falſe making or 


altering, a writing to the prejudice of another; 


and the ſtatute, 2 Geo. 2. c. 25. upon which this 


indictment is founded, is ſo far from making any al- 
teration in this definition of forgery at the common 
law, that it adopts the words of it, and enacts, 


[that if any perſon ſhall falſely make, forge or 


counterfeit, . or cauſe or procure to be falſely 
made, forged or, counterfeited, or willingly act 
or afliſt in the falſe making, forging, or coun- 
: terfeiting any promiſſory note for payment of 
money, &c. with intention to defraud, ſuch 


b perſon hall be deemed guilty. of felony.” The 


queſtion , therefore 8, whether the evidence proves 
this note to be a falſe inſtrument ; for, if it be 
not a, falſe inſtrument, it cannot be the ſubject of 
forgery. But it may be previouſly neceſſary to en- 

8 une 
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quire what is a falſe inſtrument in the eye of the 


jaw. A falſe inſtrument is that which purports, 
upon the face of it, to be the inſtrument of one 
whoſe inſtrument, 1n point of fact, it is not: that 
is, it muſt be either an inſtrument which appears 
to be ſigned in the name of a perſon, whofe ſub- 
ſcription it does, in fact, not bear, or an in- 
ſtrument which, if bearing his name, was figned 
without the confent of the perſon whoſe name it 
purports to be: or an inſtrument ſigned in the 


name of a fictitious perſon. To conſtitute a falſe 


inſtrument the act of forging muſt be done in the 
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name of another perſon (1), whether ſuch perſon ( 2 3 Inſt. 
be in exiſtence or not. This, therefore, being the 1k. P.C. 


true definition of a falſe inſtrument, it follows that 537- 


the preſent note produced in evidence cannot be a 


forgery if it be the ſignature of the perſon whoſe 


name it bears, either by his own ſubſcription or by 


the hand-writing of another by his authority; for 


there can be no doubt but that one man may bind 
himſelf by authorizing another to fign his name. 
The party repreſenting his' real ſignature to be the 
name of another perſon at the time the note was 
uttered, will not make it a forgery, for an inſtru- 
ment cannot be altered from what it really is by a 
falſe repreſentation. A perſon by ſo doing may be 
guilty of another deſcription of offence, bnt cannot 
be guilty of forgery. I have taken the liberty to 


lay down two propofitions, FIS, that in order to 


conſtitute forgery, a falſe inſtrument muſt be made; 
and, Secondly, that a falſe reprefentation of a true 
inſtrument cannot change its nature. In ſupport of 
the firſt, I ſhall cite the caſe of the K? ing v. Aicles, 
in which the queſtion was, whether a perſon, who 

| has 
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has for many years been known by a ſictitious name, 


- aſſumed for the purpoſes of fraud, and afterwards 


kretakes his real name, and in that name ſigns a pro- 
miſſory note, by means of which he defrauds a linen. 
draper of a parcel of goods, can be conſidered a; 
having forged ſuch promiſſory note? and the Twelve 
Judges were of opinion that it could not be forgery. 


And in John Hevey's caſe it was determined, that to 
utter an order for payment of money under a ja 


aſſertion of being the payee of the order. is, if it ap- 
pear to have been made for the purpoſe of fraud, a 
miſdemeanor only; and that an uttering under ſuch 
circumſtances is not evidence of the order havin g been 


forged. But it may be ſaid, that the falſe repreſenta- 


tion made by Brown, the priſoner, that the ſignature of 


Rex v. Jones. 


Ante, page 


243. 
S. C. Dougl. 


302. 


Thomas Brown was the name and ſignature of his 
brother, will vary this caſe from the caſe of the King 
v. Aickles, and convert it into a forgery; but ſuch a 
concluſion would be repugnant to the law; as it was 
ſettled in the caſe of Rer v. Thorogood, in the Kings 
Bench, in which it was determined on a ſpecial 


verdict, after long argument, that a man cannot | 


be guilty of forgery in making a falſe repreſents- 
tion. On the authority of theſe two caſes I rely 
with perfect confidence for the ſafety. of my client. 
There is alſo the caſe of Rex v. David Woodward, 
to the like effect. TVoodward: was tried at the Lent 
aſſizes, held at Kingſton in Surry, on 24th March, 
1796, before MR. JusTrct'Groset, on an indict 
ment, charging that he, on the 25th December 
1795, had feloniouſly and falſely forged and coun- 
terfeited a certain paper writing called a promiſſory 


note, for the payment of money, and commonly 


called a Plymonth Bank note, for the payment of the 
ſum of five guineas, &c. to the tenor following: 
| « Plymouth, 


wmnot 


enta- 
rely 
lient. 
ward, 
\ Lent 
arch, 
ndict- 
ember 
coun- 
liſſory 
monly 


of the 


outh, 
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$5: apr pong 3d June, 1795. 
No. 3954. 51. 5s. e 
] promiſe to pay to bearer, on demand, here 
or at Meſſrs. Hankey, Chaplin, Hall and 
«© Hankey's, Bankers, London, FIVE Gvt- 

„N NEAS, value received. 


« Five GUIx EAS. 
** ENTERED. J. Johnſton.” 


With intent to defraud Joſeph Chaplin Hankey, Stephen 
Hall, Robert Hankey, Richard Hankey, Auguſtus 
Robert Hankey, and George Garthane ; and. there was 
a ſecond count, for uttering with a like intention; 
and a third and fourth count ſtating the forgery, 
and uttering to have been with intention to defraud 
Thomas Leigh. It appeared in evidence, that the 
priſoner, a ſoldier, had, at the inſtigation of ſome 
other perſon, put his own name to the note, and then 
paſſed it to a Mrs. IVilliams, to whom the proſecutor 
gave cath for it; that the perſon who had given him 
the note offered him two guineas if he would put his 
name to it, and go to Mrs. Williams, and ſay, that 
he came from the Serjeant-Major of the regiment, 
and wanted cath for it; that he did ſo, and of the 


D. WoopwasrD.” 


51. 5s. he received, he gave the perſon 3. 3s. and 
retained the other-2/. 2s. for his trouble; and the 


learned Judge immediately ſaid, the very moment 


when it was proved that the ſignature was the ſigna- 


ture of the man, he muſt of neceſſity be acquitted; 
for as it was ſigned in his own name it could not be 


deemed a falſe inſirument, and therefore could not 


be a forgery, and he was acquitted accordingly : 


Was therefore it appears both by the principles 1 


have laid down, and the precedents I haye quoted, 


that 
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that a promiſſory note, ſigned by one man, in the 
name of another, with his privity and conſent, is 
not a falſe inſtrument, and that no repreſentation, 
made by a party uttering a true inſtrument can alter 
or change its nature, it follows that the priſoner, 
Thomas Brown, cannot be guilty of the offence im- 
puted to him by this indiétment. | 

Bur if the Court ſhould be of a different oPpi- 
nion, the caſe of the priſoner, Parkes, is mate- 
rially different from that of Brown : Parkes was not 
preſent when the note was uttered in payment, 
and therefore he cannot be conſidered as a particeps 
criminis in that part of the charge. He indeed 
wrote the name of Thomas Brown to the note, but 
that is no offence, inafmuch as he wrote the true 
name, and wrote it, as appears, by the aſſent of 
Brown, and with his approbation. If Brown had 
only uſed the note as it was written, in his own name, 
and had not made any falſe reprefentation con- 
cerning it, there coutd have been no pretence of 
forgery ; ; and as Parkes was not preſent when that 
repreſentation was made, he cannot, according to 
the rules of law, be implicated in the conſequences 
of it, for one man is not bound by the declaration 
of another in his abſence. 

Bur even admitting the note to be a forgery, and 


that Parkes had written the name without any au- 


thority, till he was improperly convicted, becauſe 
the Jury who tried him was a Middteſer Jury, and 
there was no proof whatever that Parkes ſigned the 
name in  Middleſer ; and it is a rule that nothing 
material ſhalt be taken by intendment or implica- 
tion, and therefore, as that material fact was not 
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proved, it muſt be conſidered as not having ex- 
iſted, nam non exiſtentibus et non apparentibus eadem 
e ler. The locus in quo was not aſcertained, and 
as all capital offences muſt be tried in the local ju- 
riſdiftion, unleſs where otherwiſe directed in certain 


caſes, by act of parliament, it ought neceſſarily to haves 
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ee Dodd's 


aſe, Per- 


been proved where the act was done. In larceny, reaus' Caſe, 
indeed, an offender taken with the mainour, may TL. Thomas's 


Caſe. 
be tried in the county where he is apprehended, 1 Hale, 507. 


4 Bl. C. 305. 
It 1 is from the 2 Hale, 21. 22. 


but not in burglary or in robbery. 


want of proof of the place in which forgery is com- 3 Inſt. 27. 


mitted, that the Jury decides on the count for 
uttering,” &c. unleſs where, as in Dr. Dodd's cafe, 
a particeps criminis proves the locus in quo: and the 
caſe of Rex v. T. Thomas, is ons this ſubject pre- 
ciſely i in point. 

Ix December Seſſion 1797, the e priſoners were put 
to the har : 

Ma. JusTICct GROSE. This cafe has de 
the conſideration of the Judges. The Jury found 
Mathias Parkes guilty of having ſigned the note in 


queſtion, and Thomas Brown, the priſoner at the 


bar, guilty of having uttered it, knowing it to have 
been ſigned as, and for his name, by Mathias 
Parkes. The Counſel for the priſoners took ſeveral 
objections, FI RST, that the name Thomas Brown, was 
really the name of the perſon intended by the ſigna- 
ture; SECONDLY, that it could not be forgery in 


Parkes, as he had ſigned the name of Thomas Brown 


with Thomas Brown's conſent; TairDLy, that if 
Parkes was not guilty of having forged the note, 


Brown could not be guilty of uttering it knowing it 
and FourTuLy, that the 


o have been forged ; 
epreſentation made by Brown, at the time he pafſed 


the 
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the note to William Hulls, ought not to affed 


Parkes, who was not privy to the circumſtances 
under which the note was uttered. The queſtions, 
however, as far as they reſpe&t Thomas Brown, are 
only, FirsT, whether the note in queſtion is, in 
conſtruction of law, a forged note; and SECONnDLy, 


whether it was uttered by Brown, with a knoy- 


ledge of its having been forged. As to THE Firsr 
QuesTIoON, the definition of forgery is, the falſe 
* making a note or other inſtrument, with intent to 
e defraud:“ꝰ A note or other inſtrument, may be 
falſely made either by putting on it the name of a 
perſon who does not exiſt, as in the caſe of Rez r. 
Tuft (1), or by putting on it the name of a perſon 


who does exiſt, without the conſent of ſuch perſon, 


as in the caſe of Rex v. Bolland (2). The preſent 
is a caſe where the name of a perſon who does not 
exiſt, has been put to the note. Thomas Brown 
produced to the proſecutor a note, dated Ruighton, 
Salop, which note purported to be drawn by a 
Thomas Brown for himſelf and company, whereby 
he promiſes to pay five guineas to the bearer, at 
Meſſrs. Down, Thornton and Co.'s bankers, Lox- 
DoN. Brown, the prifoner at the bar, at the 
time he uttered this note to William Hulls, did not 
utter it as his own note, but as the note of his bro- 
ther, of the ſame name ; but there is no brother to 
the priſoner of the name of Thomas Brown exiſting, 
and therefore this was the falſe making of a note in 
the name of a non-exiſtant perſon ; for it is equally 
a forgery whether the non-exiſting perſon is de- 
ſcribed as bearing the name of the perſon uttering 
the note, or another name. The priſoner, therefore, 


although his name is Thomas Brown, having uttered 
5 this 
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| this note, deſcribing the ſignature as the name of 


another perſon, is as guilty of having uttered a 
forged note as if he had uttered a note on which 
any other name whatever had been forged. This 
anſwers the firſt objection reſpecting the name being 
the real name of the priſoner at the bar ; and as to 
uE SECOND OBJECTION, that it was no forgery to 


ſign the name of Thomas Brown with Thomas Brown's © 


dan the anſwer is ſliort; for as no ſuch perſon 
exiſted, to whom the name of Thomas Brown, as 
ſigner of the note was ou (z), there could be no 


ſuch 


1 


(a) In an action by the indorſer of a bill of exchange for gol. 
againſt the acceptor, it appeared that the bill was drawn at Dun- 
kirk, by Chriſtian, upon Young, in London, payable © to Henry 
« Davis, or order;” and having been put into the foreign mail, 
incloſed in a letter from Chriſtian, it got into the hands of another 


Henry Davis than the one in whoſe favour it was drawn. Young 


accepted the bill, and the Davis into whoſe hands it had fallen, 
indorſed it in his own name, Henry Davis,” and diſcounted it 
vich Mead; he not knowing the Henry Davis from whom he took 
and after verdi& for plaintiff, on a motion for a new trial, 
0 queſtion was, whether the name H. Davis, to whom the bill 
on the face of it, was payable, ſhould or ſhould not convey a title 
to the plaintiff: and three Judges were of opinion that a new trial 
ought to be granted, for that in order to derive a legal title to a 
bill of exchange, it is neceſſary to prove the hand-writing of the 
payee, and therefore, though the bill may come by miſtake into 
the hands of another perſon, though of the ſame name with the 
payee, yet his indorſement will not confer a title; for ſuch in- 
dorſement, if made with knowledge that he is not the perſon to 
whom the bill was made payable, is a forgery; and no title can 
be derived through the medium of a fraud or forgery. The cir- 
cumſtanse of his bearing the ſame name with the payee, cannot 
vary the caſe, ſince he was not the ſame perſon. The definition 
of forgery is the falſe making of any inſtrument, indorſement, &c. 
With intent to defraud, and it makes no difference whether the 


perſon 
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1796. ſuch conſent : It was figned by the authority of 


'Panies” 
Cass. 


Thomas Brown, but not by the conſent of THE Thomas 
Brown whoſe name it purports to be: no ſuch perſon 


exiſted ; for the Thomas Brown, whoſe name is ſigned 


to the note, was, according to the very deſcription 


of that note, then a reſident at Ruighton in Salop; 
it imports that he was a correſpondent of Dawn, 


| Thornton and Co.; that he had money in their hands, 


and, from the other parts of the evidence, that he 
was the brother of the priſoner; but it was clearly 
proved that there was no perſon of that name and 
deſeription exiſting at Ru:ghton; that no perſon of 
that name had any correſpondence with, or ever 


kept caſh at Down and Thornton's ; and that no per- 


fon, ſuch as the priſoner Brown repreſented his 
brother to be, exifted; and as this note was un- 
doubtedly fabricated for the purpoſes of fraud, it is 
according to the legal definition of forgery, a falſe 


making a note in the name of Thomas Brown, 2 


nou-exiſtent perſon, with intention to defraud. The 
remaining queſtion, whether the priſoner uttered 


the note knowing it to have been forged, is decided 


by the evidence given on the trial, and by the ver- 
dict found thereon. The proſecutor proved that the 


priſoner, at the time it was uttered, ſaid it was his 


brother's draft ; that he was an agent m the 17th 
regiment; that he ſhould ſee his brother ſoon; 
that the note was to be paid out of monies lodged 


- 
T's * 88 it. OT PR nn” 


—— ** _— 


perſon making this falſe indorſement, were or were not of the ſame 
name with the payee, fince he added the ſignature “ H. Davis,” 
with a view to defraud ; and knowing that he was not the perſon 
for whom the bill was intended. Mead v. Young, 4 Term. 


Rep. 28 to 33. 
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half, three ſhillings, and part of a copper button 


VOL. . | „„ 5 plated 


918. 
in the hands of Down, Thornton and Co.; that he 1796. 
appointed Mr. Hulls to meet him at three o'clock in - . 
the afternoon at Mr. Drummond's, No. 10, Hart- CR? 
ſtreet, in Bloomſbury; and the Jury have found, 
from the falſehood of theſe facts and circumſtances, 
that he uttered it with full knowledge of the for- 
gery, and the Judges are of opinion that he has 
been found guilty upon very ſufficient evidence. 
But it is ſaid, that if Parkes was not guilty of 
forging this note, the priſoner cannot, in law, be 
guilty of uttering it, knowing it to have been forged; 
but the indictment does not charge that he uttered 
the note knowing it to have been forged by Parkes, 
but only with knowing it to have been forged, aud. 
therefore whoever it might have been forged by, his 
having uttered it, knowing it to have been forged, 
makes him guilty of the offence charged in the 
indictment. The opinion of all the Judges there- 
fore is, n on muſt receive the Kaas of the 
law, | | 
Tux prise en * accordingly received "ol | 
tence of death, but he was not executed. 
Tux priſoner, Parkes, was diſcharged. 
| 1797. 
The Kivo againſt Ma RGARET KENNEDY. | Case 284. 
AT the Old, Bailey in January Seſſion 1797, Mar- 2 
garet Kennedy was tried before Mn. JusrIcE Law-a — ren- 
RENCE, preſent THE LorD CHIEF BARON, for ſteal- ieh by _— 
ing, on the 22d December 1796, two guineas and a roxication, is 
Not Mithin 


th- capital 
part of the ſtatute of 8 Eliz. c. 4. 
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1797. plated with ſilver, of the value of one Neun), the 
property of Richard Gammond, privately from his 
e 5 
CAsk. perſon. | 
Tur proſecutor was a cs coachman; and 
being intoxicated, was prevailed on by the priſoner, 
who was a woman of the town, to go into a houſe 
in Dyott-ftreet, St. Giles's. During his ſtay in this 
Houſe he fell aſleep; and awaking about an hour 
aiterwards, found that his pockets had been rifle 
of the property laid in the indictment. The pri- 
ſoner did not feel any hand in his pocket, nor had 
he any perception whatever of the Jarceny at the 
time the money was taken away. The property was 
found immediately afterwards in the mouth of the 
priſoner, and while the was et Lv. to ſwalloy 
it. | 
Ir was contended on the part of the priſoner, on 
(1) Ante, p. the authority of the caſes of Rex v. Gr bble (1), and 
Gs g Nes v. Mary Reading (2), that where the proſe- 
276. Note, cutor has, by intoxication, deprived himſelf of that 
vigilance by which he might have protected his pro- 
perty, a privately ſtealing from his perſon, under ſuch 
circumſtances, is not within the ſtatute; for that 


the diftinction was, as appeared by the caſcs of Rer | 


(3) Ante, p. V. 7 hompſon (3), and Rer v. Willun (4), that where 


49% property was ſtolen privately from a perſon taking 
(44) money P- | 
558. his natural reſt, as where the captain of a veſſe 


had fallen aſleep in his cabin, and where a waggonc 
was ſleeping in the ſtables while his horſes were 
feeding, the offender was guilty of a capital offence, 
but not where the fleep was the effect of intoxica 
tion: and the caſe of Rev v. Elizabeth Duff, a git 
of the town, who was indicted before MR. Jusric! 
BvrLER, in June Seſſion 1796, and acquitted of the 

| capital 
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the capital part of the charge, on its appearing that the 1797. 
1 his proſecutor, Andrew Lindburgh, a drunken Swede, .: a 
5 | , | Kennepy's 

had picked her up in the ſtreets, and fallen aſleep at Cas. 


and her lodgings, during which time ſhe rifled his 
oner, pockets and run away, was mentioned as a caſe de- 
houſe termined on this diſtinction. 99 

1 this Tax Jury found the priſoner guilty of the whole 
hour charge in the indictment, viz. of having ſtolen the 
rifled property privily from the perſon of the proſecutor ; 
e pri- and ſhe received judgment to die according to law; 
r had but the execution of the ſentence was ſuſpended, 
it the and the caſe referred to the opinion of THE TWELVE 
y Was JopcEs, on a queſtion, Whether the priſoner was, 
Tf the under the circumſtances of this caſe, liable to the 
valloy capital puniſhment inflited by the 8 Eliz. c. 4. 

| Tar Ju pos were of opinion, that the priſoner 
er, on ought to have been acquitted of the capital part of 
), and the charge; and, in conſequence of this opinion, 
proſe- ſhe received, before the enſuing Seſſion, a pardon, on 
of that condition that the was fined one ſhilling, and im- 
is pro- priloned twelve months in the houſe of correction; 
er ſuch which ſentence was executed accordingly (a). 
r that | 
of Rer } | 1 
where (a) Thomas Morris was indicted at the Old Bailey in April Seſſion 
taking 1798, on this ſtatute, for privately ſtealing a ſilver watch from 

i N William Brooks, on the zd October 1797; and it appearing that 
e Brooks had fallen aſleep, through the effects of intoxication, at a 
ggonc public-houſe at Enfield, during which time the priſoner had taken 
s Were 


Fence, 


tie property without his perceiving it, he was, on the authority 
at the above caſe, acquitted of the capital part of the charge. 
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Cask 285. The KING againſt RICHARD FULLER: 


An indict- AT the Old Bailey in July Seſſion 1797, Richard 
_ -9: Fuller was tried before MR. JusTICE BuLLER, on 
Geo. 3. c. yo. the ſtatute 37 Geo. 3. c. 70. which, after reciting, 
_ pany e that divers wicked and evil-diſpoſed perſons, by 
not ſet out the publication of written or printed papers, and 
e png that by malicious and adviſed ſpeaking, had of late 
N oe ** induſtriouſ]y endeavoured to ſeduce perſons fery- 
priſoner ing in his Majeſty's forces by ſea and land from 
oe! wh their duty and allegiance to his Majeſty, and to 
voured to be incite them to mutiny and diſobedience,” Exacns, 
69-5 ; iy That any perſon who ſhall maliciouſly and ad- 
it ſeems that viſedly endeavour to ſeduce any perſon or perſons 
ee (gy « ſerving in his Majeſty's forces by ſea or land fron 
nancy, charge his or their duty and allegiance to his Majeſty, 0 
. to incite or ſtir up any ſuch perſon or perſons to 
| ee e commit any act of mutiny, or to make, or enden. 
ſoldier to vour to make, any mutinous aſſembly, or to com. 
commit u. (mit any traitorous or mutinous practices whatfe. 
tiny, AND | . ; 
aso to in- ever, ſhall, on being legally convicted of ſuc 
ein n © t offence, be adjudged guilty of felony without be. 
terous prac ** nefit of clergy.” | | 
8 5 Tux indictment conſiſted of two counts. Thc 
firſt count ſtated, that Richard Fuller, being a wicked 
and evil-diſpoſed perſon, did, on the 8th June 1797, 
telomoufly, maliciouſly, and advifedly endeavour to 
ſeduce Iſatthew Lowe, he the faid Matthew Lot 
then and there being a perſon ſerving in his Majeſty 
torces by land, from his duty and allegiance to bi 
faid Majeſty, againſt the form of the ſtatute, and 


evalu the King's peace, his crown and dignity. 
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Tax ſecond count ſtated, that he feloniouſly did, 
malicioufly aud adviſedly, endeavour to incite and 
ſtir up the faid Matthem Lowe, he the ſaid Mutthew 
Lowe then and there being a perſon ſerving in his 
{aid Majeſty's forces by land as aforeſaid, to commit 


an act of mutiny, and to commit traitorous and 


mutinous practices, againſt the form of the ſtatute, 
and againſt the King's peace. 

Tur proſecutor, Matthero Lowe, was a parat in 
the Coldſtream Regiment of Guards, to which he 
had belonged between four and five years, and had 
conducted himſelf during that period with exemplary 
attention to the duties of his profeſſion. The pri- 
ſoner was a militia man for the county of Buchs; 
had formerly followed the trade of a thoemaker ; and 
appeared not to poſſeſs the beſt of characters. Lowe, 
on the day laid in the indictment, was going from 
his houſe in Swan's Rents, near York-ſtreet, to the 
Roſe and Crown public-houſe on Kew Green, where 
he was then quartered. The priſoner oyertook him 
near the Pack-horſe at Turnham Green; and, look- 
ing earneſtly in his face, ſaid, ©* Do you belong to 
* the military ?” 
tive, he ſaid, © I alfo belong to the Buckingham- 
* /hire ſupplementary militia;” and invited Lowe 
to drink a pint of beer with him. They accordingly 
went into the tap-room of the Pack-horſe; and after 
ſome introductory converſation, the priſoner pro- 
duced to him ſeveral inflammatory and ſeditious 
hand-bills, intitled. *< Soldiery,” and calculated to 
incite the army to mutinv; ſaying, at the fame time, 
that they were 
wiſhed his country well. 
on of a true and honeſt ſoldier at this baſe attempt 
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to render him treacherous to his King and Country; 
and 1n order to apprehend the offender with greater 
ſafety, induced him to walk with him to his quarters 
at Kew Green, where meeting with a comrade, they 
gave information to their Serjeant, and the priſoner 
was, after repeating his attempts to ſeduce, not only 
Lowe, but his comrade and the Serjeant, taken into 
cuſtody. 

Tur Jury found the priſoner Gu1LTy. 

Ms. GuRNEy, the priſoner's Counſel, ſubmitted 
three objections in arreſt of judgment. 

FIRST, That the indictment ought to have ſtated 
the means by which the priſoner had endeavoured to 
ſeduce Matthew Lowe from his duty and allegiance, 
as charged in the firſt count, and to incite hi to 
commit an act of mutiny, and traitorous and mutinous 
practices, as charged in the ſecond count. 

SECONDLY, That it ſhould have been averred in 


the indictment that the pr iſoner knew that Matt eo 


Lowe was a ſoldier. 

TryirDLy, That the ſecond count of the indict- 
ment comprehended two diſtinẽt offences, vis. an 
endeavour to ſeduce, entice, and ſtir up Matthew 
Lowe to commit mutiny, and alſo an endeavour to 


ſeduce, entice, and ſtir up the ſaid Matthew Lowe to 


commit traitorous and mutinous practices, 

Tux learned Ju po who tried the priſoner ſaved 
theſe points for the conſideration of THE TWELVE 
JupcEs; and they were argued in the Exchequer 
Chamber in Michaelmas Term 1797, by Ms. Gus- 
NEY for the priſoner, and Mr. ABBOTT for the 
Crown; and at the Old Bailey Seſſion in December 
1797, Mr. Baron PERRYx delivered the opinion 
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Mx. GURNEY, as to THE FIRST OBJECTION; 
argued as follows: —The ſtatute recites, that the 
miſchief intended to be prevented was the endea- 
vouring to ſeduce perſons from their allegiance “ by. 
« the publication of written or printed papers, 


and © by malicious and adviſed ſpeaking.” . The 


mode, therefore, by which one perſon endeavours 
to ſeduce another from his allegiance conſtitutes a 
part of the deſcription of the offence. In the pre- 
ſent caſe the offence is ſaid to have been committed 
by the publication of printed papers, namely, by 


publiſhing and delivering two ſeditious hand-bills to 


Matthew Lowe : thoſe hand-bills, therefore, ought 
to have been ſet out in the indictment, for they are 
the inſtruments by which the act was done that con- 
titutes the endeavour to ſeduce. The indictment, 
in its preſent defective form, does not furniſh the 
priſoner with ſufficient notice of the ſpecific charge 
which he has to encounter; it is too general; it 
merely charges, that he endeavoured to ſeduce 


Matthew Lowe from the duty of his allegiance; but 


it ought to have ſtated the means by which that 
endeavour was made. The priſoner may have ſup- 
poled that the evidence againſt him would conſiſt 


of converſation, and have been only prepared to 
repel that, when, in fact, it conſiſted of the pub- 


lication of papers which he was not prepared to 


repel; or, on the contrary, he may have been pre- 


pared to meet evidence of publication of papers, 
and have been ſurprized by evidence of converſation. 
Pollibly, alſo, the Grand Jury may have found the 
bill on evidence of malicious and adviſed ſpeaking, 
and the Petty Jury have given their verdict on evi- 
dence of the publication of ſeditious papers, and ſo 
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(1) 2 Stra. 
1127. 


Cass IN CROWN LAW. 
the priſoner may have been deprived of the advan- 


tages of having had the concurrent opinion of the 


two Juries. Indictmeuts on other charges have been 
quaſhed for uncertainty analogous to that which 
prevails in the preſent inditment. In the caſe of 
Rex v. Manor (1), and in many other caſes of 
indictments for frauds on the ſtatute of 33 Hen. 8. 


c. 1. it is clearly decided, that it is not ſufficient 
merely to purſue the words of the Act, and aver 


that the defendant ** did falſely and deceitfully ob- 


_ *© tain poſſeſſion of money, &c. by means of a falſe 


(3) Ante, p. 


548. 


(4) Bk. 2. 
ch. 25. ſ. 57. 


token; but the indictment muſt ſtate what falſe 
token he employed for that purpoſe; and in the cafe 
of Ner v. Maſon (3) the ſame rule has, on the ſame 
principle, been laid down, in the caſe of indictments 
on the ſtatute 30 Geo. 2. c. 24. for obtaining mo- 
ney or goods by falſe pretences. It is faid by 
Hawkins (4), that an indictment finding that a 
<< perſon hath feloniouſly broken priſon, without 
„ thewing the cauſe of his impriſonment, &c. by 
which it might appear that it was of ſuch a nature 
that the breaking might amount to felony, is in- 
% ſufficient.” Alſo, indictments againſt perſons for 
refuſing to be ſworn conſtables, after they had heen 
tegitimo modo elefti, have been quathed, for not ſhew- 


ing the manner of the election, that it might appeai 


to have been ſuch as obliged the defendants to have 


undertaken the office. In the cafe of Dary v. 
Baker (5), which was an action upon the ſtatute 


2 Geo. 2. c. 24. for preventing bribery and cor- 
ruption in the election of Members of Parliament. 
and which enacts, that “if any perſon ſhall aſk. 
receive, or take anv money, or other reward, he 
© ſhall forfeit 5007. and be difabled to vote at any 

| | «« elec 
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CASES IN CROWN LAW. 
it was on a motion in arreſt of judg- 
ment objected, that the charge was too looſe and 
general, viz. that the Jefaduat did receive a gift 
without ſpecifying what he received 
or took as a reward, whether money, or what par- 
ticular ſpecies of reward, and that, therefore, the 
defendant could ' have no notice to make his de- 
fence; and the Court was of opinion, that being on a 
criminal charge, the declaration was bad, inaſmuch 
as it was not kid with ſufficient certainty. 

Mn. ABBOTT, for the Crown, argued, That no 
indictment could be framed ſo as to make it tally 
with the evidence, if it were neceſſary in caſes of 
this ſort to ſtate the means employed for the perpe- 
tration of the offence. 
is the only caſe that has been decided on the ſtatute 
33 Hen. 8. c. 1. 


'** perſons had unlawfully obtained goods, chattels, 
* and jewels, of other perſons, by means of privy 
** tokens;” and enacts, that whoever ſhall obtain 
any thing by colour and means of any ſuch falſe 
* tokens, he ſhall, &c.” and the indictment in Re 


. Manor, having mentioned only falſe tokens, was 


clearly bad, inaſmuch as it omitted a material word; 
for an indictment is bad which is more compre- 


henſive than the meaning of the ſtatute, even though 


The ſame obſerva- (6) 2 Hawk. 


tion will apply to the caſe of Rez v. Maſon; for it f. Alk 8. 


it purſues the words of it (6). 


is not every kind of falſe pretence that is within 
the ſtatute 30 Geo. 2. c. 24. as appears by the opi- 
nion of Lorry KENYON in the caſe of Ner v. 
Young (7). 


FC 


The caſe of Rer v. Manor 
and on this deciſion the caſe of 


Ner v. Maſon was founded. The preamble of the 
33 Hen. 8. c. 1. recites, “that many evil-diſpoſed 


But e can be no ſuppoſable caſe of; (7 
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1797. an endeavour to incite a ſoldier to mutiny that * 


FuLLER's. 
Cass. 


CASES IN, CROWN LAw. 


. not within the ſtatute on which the preſent indict- 
ment is founded. The caſe of Davy v. Baker does 


not apply. to the preſent caſe; for there the de- 


claration ſtated, that the defendant had received 
a gift or reward;” and the Court was of opinion 
that ĩt ought to have averred which of the tvo it 
was: and as to the caſe of Rex v. IIarper, on an 
indictment for refuſing to perform the office of con. 
ſtable, the law requires the manner of the election 
to be ſhewn, becauſe no forfeiture can arife except 


on a lawful election. The words “ mutiny” and 


Ante, p-. 809. 


* mutinous and traitorous practices,“ uſed in 37 
Geo. 3. c. 70. are taken from the ſtatute 22 Geo. 2. 
c. 33. for the amendment of the ſtatutes relating to 
the navy, and from the annual mutiny act, and 
the articles of war, which make thoſe offences pu- 
niſhable with death in ſoldiers and ſailors. - In the 
ſtatute 37 Geo. 3. c. 70. the Legiſlature appear to 
have ſtudiouſly ſelected the word ** endeavour,” 1 
being of the largeſt and moſt general import; and 
they have not mentioned any particular modes of 
attempt, or circumſtances accompanying the at- 
tempt, as neceſſary to conſtitute the crime; and 
the circumſtance of the preamble having ſaid 0 by 
the publication of written or printed papers,” 
and by malicious and adviſed ſpeaking,” will not 


make any difference; for it appears by the opinion 


of the Ju pers, delivered in the caſe of Rer v. 
Robinjon at the Old Bailey in June Seſſion 179, 
that the body of this ſtatute is not to be reſtrained 
by the preamble, as it has no reference to it, but 
that it is rather to be extended to all caſes within the 
miſchicf, To determine the offence laid in this in- 

dictment 
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dictment by the word “ endeavour,” not to be the 1797. 

offence mentioned in the ſtature, would be to in ee e 

the ſtatute, and not to conſtrue it. The word “ en- Cees. | 

« deavour” clearly implies an act done, and holds 

à middle place between the compaſſing and the 

actual perpetration; it deſeribes the attempt to carry 

the operation of the mind into effect. There are 

many caſes where the deſcription of the offence has 

been quite as general as it is in the preſent caſe, and 

the indictment been held good. In an indictment 

for a conſpiracy, which is an offence known to the 

law co nomine, it is not neceſſary to ſtate the means 

employed to effect it (8). So in caſes of ſubornation 8) — v. 

of perjury, though moſt of the old precedents ſtate 1 Leo * 25. 

a promiſe of money (9), yet moſt of the modern rhe Ti 

ones ſtate the endeavour to ſuborn (10). In the 1 Stra. 193. 

caſe of Rex v Tilley, the indictment, which was on (9) Tre- 

the ſtatute 16 Geo. 2. c. 31. charged, that he and gde f tg 

others were *©* aiding and aſſiſting“ 1/daile Tdfecell (1, c. C. 

to attempt to make his eſcape from THE NEW PRr1- _ C. C. A. 

$0N in Clerkenwell; and it was objected, that it 

was defective, inaſmuch as it did not ſtate that 

Iſdaile did eſcape; but as to this point of the, caſe 

it was holden to be ſufficient (11). It is ſufficient, (11) But fee 

. . | the caſe, 

in charging an acceſſary before the fact, to ſay, ante, p. = 

that he did incite, move, procure, aid, and 

* abet,” (12). In an indictment on the ſtatute (12) forages 

23 Geo. 3. c. 13. for enticing artificers to go out of < Co. 116. : 

tle kingdom, it is ſufficient merely to purſue the 

words of the ſtatute (13). So in indictments for $13) Rex v. 

for gery, although the means by which the fraud is Py agg 
e Po 

committed may be various, it has been held, in the 739: 

caſe of Rex v. Powel (14), that it is ſufficient to a (14) Ante, 

2 p. 90. 

general intent to defraud. 
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Ms. BaRONY PERRY , as to this objection, viz, 
that the indictment does not ſtate by what manner 
and by what means the priſoner endeavoured to 
ſeduce, entice, and ſtir up Matthew Lowe from his 
duty and his allegiance, faid that the Judges were 
unanimouſly of opinion that the cafe has no analogy 
to caſes of indictments for fraudulently procuring 
monies or goods by means of falſe tokens, but that 
it is like the caſes of indictments for conſpiracies, 
where the offence is held to be ſufficiently deſcribed 
by the words *©* confpire, maintain, aid, and abet, 
without ſhewing by what manner and by what 
means the conſpiring, maintaining, aiding, or 
abetting, were produced, and that as an endeavour 
to ſeduce, to entice, and to ſtir up, is a concluſion 
of fact ariſing from a variety of circumſtances, which 
in itſelf is not capable of any preciſe definition or 
deſcription, the fact is fully and only capable of 
being expreſſed by the word * endeavour.” 

MR. GuRNEY on the ſecond objection argued, 
that it never could be the intention of the Legiſ- 
lature to puniſh an act of this kind with death, 
unleſs the man who was guilty of it knew that the 
perſon whom he was endeavouring to ſeduce or in- 
cite came within the meaning of the ſtatute ; and 


therefore the indictment ought to have averred that 


the priſoner nem Matthew Lowe to be a perſon ſerr- 
ing in his Majeſty's forces by land. If it thould be 
thought that a feeble preſumption repels this objec- 
tion as far as regards the ſecond count, becauſe it 
may be faid, that a man could not be incited to a! 
act of mutiny who was not in his Majeſty's military 
or naval ſervice, and knew to be fo by the priſoner: 
yet the firſt count, which only charges an endca- 
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CASES IN CROWN LAW. 


our to ſeduce Matthew Lowe from his duty and 
allegiance to his Majeſty, affords no preſumption 
of that kind. Allegiance 1s equally due from all 
ſubjects, and therefore the priſoner may have done 
all that is charged in this count, without knowing 
Watthew.Lowe to be a ſoldier. However, even as 
to the ſecond count the objection is fatal; for in 


to be ſupplied by implication. The word © adviſedly,” 
means nothing more than deliberately, and can- 
not be held equivalent to the word *« knowingly.” 
Ms. ABBoTT, for the Crown. It is ſtated in both 
counts, that the priſoner did adriſedly endeavour to 


925 
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CasE. 


capital caſes, the want of ſpecific averments is not 


ſeduce or ſtir up Matthew Lowe, being a ſoldier. 2 Hawk: 


Now the word *© adviſedly” is at leaft of as ſtrong 


import as the word /cienter, and that has been held 


ſufficient in ſimilar cafes. In the caſe of Rex v 

Ihompſon (15), the indictment charged that the do. 
fendant did knowingly receive and harbour divers 
robbers, to the Jury unknown, and on a writ of 


error it was contended, that /cienter recepit was not 


good, but that it ought to have been, that the de- 
tendant, knowing them to be robbers, received 
them; but the Court ſaid, that /cienter had been 
lately ruled good in one Sally's Caſe, and the judg- 
ment was affirmed. So in Lady Lawley's Ca 
who was convicted on an information for attempt- 


ing to perſuade a witneſs not to appear and give 


evidence againſt Japhet Crooke for forgery, it was 


objected, in arreſt of judgment, that it was not 


politively averred that Crooke was indidted, it was 
only faid, that the knowing that Crooke was in- 
dicted, and was to be tried, did ſo and ſo; but the 
Court, on conſideration, held it well enough. So 

in 
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2 (16), oy 2 Stra. 
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1797. in the caſe of Rez v. Tilley, where the indictment 
Torrens Charged that the priſoner was aiding and aſſiſting to 
Cas. one 7dfwell in an attempt to make his eſcape, it wa 
held a ſufficient averment of ITdſcrell's having at. 

(17) But ſee tempted to eſcape (17); and in indictments for ſe- 
the Caſe, qucing artificers, it is never uſual to aver that th 
ante, p. 759- 5 e : 
defendant knew that the 'perſon ſeduced was an ar- 


(13) Nerv. tiffcer (18). 


Middleton. 5 ; Ts 
6 Term. Rep. Mn. BARON PERRYN, as to this objection, viz. 


739% that it ought to have been averred that the priſoner 
knew that Matthew Lowe was a ſoldier, ſaid, the 
Judges are of opinion that knowledge is neceſſarily 
included in the charge that he endeavoured to ſe- 
duce, &c. but as a more full and fatisfattory anſyer, 
they are of opinion that the word adviſedl in the 
mdictment is equivalent to the word knowingly, 
and of courſe renders the objection groundleſs. 

Ms. GuRwNEy, on the third objection argued, that 
this ſtatute creates four diſtin& offences. Fisr, 
Endeavouring to ſeduce a perſon ſerving in bis Ma- 

| Jeſty's forces by ſea or land from his duty and alle- 
giance. StcoxnpLy, Endeavouring to incite ſuch 
perſon to an act of mutiny. TurrDpLy, Endeavour- 
ing to incite him to make, or endeavour to make, 
2 a mutinous afſembly. FourTuLy, Endeavouring 
to incite him to commit any traitorous or mutinous 
act. The ſecond count contains two of theſe ot- 
fences, and each of them ought to have been 
charged in a ſeparate count, for if it be good with 
two, it would be good with the whole four, or even 
with forty, if the ſtatute had created ſo many, 0! 
any other given number, however inconſiſtent they 
might be, which is abſurd. Beſides, this is a caſe in 
which the Judges will hold the Crown to a tri 
| | ; definite 
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definite mode of charge, more ſo even than in the 


ſo ſtill becauſe this is a temporary ſtatute, and a 
meaſure of extaordinary rigour. 

Ma. ABBorTT, for the Crown. Tach of the four 
offences which this ſtatute is deſcribed to- contain, 
3s clearly felony. But ſuppoſe the priſoner had en- 
deavoured to incite Matthew Lowe to all the acts 


mentioned in the ſtatute, and that ſuch endeavour 
had been at one and the ſame time, in that caſe, as 


far as the priſoner was concerned, his act would 


have been ſingle, for the ſubſequent conduct of the 
The pri- 


perſon incited is a diſtin& conſideration. 
ſoner is not charged as an acceſſary to any offence 
before committed, but only with an endeavour to 
incite to the commiſſion of ſome future offence. If 
the endeavour was but one act, and it muſt be ſo 


taken now, the indidtment is right, for it cannot 


charge the . offence more accurately than it took 
place. If the act was general, it cannot be made 
It is no objection, 
after verdickt, that an indictment contains ſeveral 
telonies, if each is diſtinctly charged. In the caſe 


of Rex v. Young (19), it is true, that the offences (19) 3 Term. 
were charged in different counts, but the doing ſo Rep. 98. 


is only matter of convenience. This was but one 
endeavour conſtituting but one act. 

Mr. Barox PERRVN aid, that probably it would 
be found to be a ſufficient anſwer to this objection, 
that (though this charge might have been branched 
out into ſeparate offences) the whole may be but 


the parts of one fact of endeavour, which muſt be 


ſtated as it is. But under the circumſtances in 


which the priſoner ſtands convicted upon the firſt 


count 


1797. 


caſes cited, as this is a capital felony ; perhaps more  Fuues's 
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1797. count of this indictment, to which no ſufficient 
ohjection has been taken, and upon which, there. 
Fulrzz's 

Casz. fore, judgment muſt be pronounced againſt him, it 
. is not abſolutely neceſſary . that the, J udges ſhould 
decide upon this objedtion, and therefore J forbey 

to enter further into the conſideration of it. 
Tux judgment was accordingly affirmed, and ſen- 
tence paſſed upon | the priſoner. ia | 
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The 15 dn norkar inis, 1 
An indict- Ar the Old Bailey ,j in September Seſſion 1797, 


ment . Robert Harris was tried before J. OHN N SILVESTER, 


33 Eſq. Common Serjeant of the city. of London, for 


— to have wilful and corrupt per Jury, and was convicted upon 
mitted « at very full and ſatisfactory evidence. 


*heGuildball Tut indictment ſtated; “ that at the Sittings of 


« of th 
« . Ni ifs Prins, holden at oY Gu ildhall of the city of 


is bad; for 44 London, i in and for the faid, city of London, after 


tbe venue muſt 
de laid in the Term of Eafter, on the 9th day of June, in 


Cas E 286. 


 fome paris the 37tli year, Kc. before the Right Honourable 


or ward, 


1 Lrovy Logp Krxvbx, then Chief Juſtiee, 
% Kc. a certain iſſue,” KC. Fame on to be tried! in 
due form of law, Kc. and that Robert Harris 
appeared as a witneſs for the plaintiff, and then 
and there took his corporal oath, Kc. Kc. aud 
that being ſo ſworn as aforeſaid, Kc. then and 
there, to wit, on the aid ninth 25H of June, in 
* the thirty-ſeventh year aforeſaid, at the Guildhall 
© aforeſaid, in the city of London aforeſaid, falſely, 


Wickedlx, wilfully, aud corruptly, &c. dic &c. 
| and 


CASES IN CROWN LAW. 


cient « and ſo the Jurors aforeſaid ſay, that the ſaid 
here. Nobert Harris, on the ſaid ninth day of June, in 
n, it 


« the thirty-ſeventh year aforeſaid, at the ſaid 


1 + Guildhall of the city of London, &c. did falſely, 
TDEear 


and corrupt perjury.” 


fen. Tur priſoner was convicted. But 
Mn. GURNEY moved in arreſt of judgment.— 
The only venze that is ſtated in this indictment is, 
„IE GUILDHALL of the city of London ;” but 
this is not a place from whence a Jury can be ſum- 
moned, and therefore cannot be laid as a venue in 
an inditment ; and an indictment is bad if the 
. place alleged be not ſuch from whence a vente may 
1707 come (1). The Guildhall of the' city of London, it (1) 4 Hawk. 
Og, is true, is a known place, but it is neither a pariſh? 5 ch. 25. 
n, for nor a vill, and it has been the conſtant uſage of | 
1 pleading to ſhew the ward and pariſh in which „ 
| fact alleged in London was done (2). In the caſe P. C. ch. 23. 
Ng il & Porch v. Harriſon (3), in debt on a bond con- 97 
city c itioned for the payment of 1001. at the plaintiff's 1 
5 after houſe in Cheapfide, the defendant pleaded that he 
ne," i bad paid the fame at the plaintiff's houſe in Cheap/ide, 
ourable according to the form and effect of the condition, 
Juſtice and concluded to the country, to which the plain- 
tried aer demurred becauſe there was not any pariſh or 
Harri ward mentioned where the faid houſe ſhould be, 
ag i ſo that if ifſue were taken, there could not be any 
85 I renue; and on a writ of error being afterwards 
775 brought, the plea was held to he bad for this cauſe, 
325 p tor that it ought of neceſſity to be alleged in what 
wy boeriq or ward the houſe was ſituated for the trial ; 
7 * s when payment is alleged at a houſe i in the coun- | 
. it ought to be ftated in what vill it is ſituated | 


and 


1797. 


HARRIs's 


« wickedly, wilfully nod, corruptly, commit wilful 
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CASES IN CROWN LAW, 


1797. for the venue to have a trial (4), and a a and 


ward in London are as a vill or hamlet in other coun- 
ties. In the caſe of Normanzille v. Pope (5), in debt 


| q 7 Hen. 6. upon a bill of 407. to be paid within ten days after 


John Lepton went by five days undivided from Ion. 


= Cro. 5 don to York, and returned from York to London, i 
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was alleged that on ſuch a day hie went from Londen 
to Fork, and by five days undivided went from Yor} 
to London, and from London to York; and on x 
motion in arreſt of judgment, an exception is 
taken becauſe it was not alleged to what pariſh in 
London he returned, but to London generally, for 
that it ought to have been to a pariſh from which 
a venue might come, anc for this cauſe all the Cour 
held the declaration to be bad. In the caſe df 


(6) Cro. Jac. Cliſon v. Proctor (6), in error on a judgment in 


n — 2 8 a _ 
ED = _ Fe Ces 2 
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(7) 3 awk. 
ch. 23. ſ. 92. 


the Coupt of Common Pleas, one of the errors 
aſſigned was that the venire facias was awarded at 
vieineto civitatis Coventrice; but the Court held it to 
well enough, for that in all places, except in Low 
dn, no mention is made of the pariſh or ward: 
and in the caſe of Forth v. Harriſon, before cited, 
the officers of both the Courts of King's Bench aud 
Common Pleas, certified that their courſe always 
had been to plead an act done in London to be done 
at ſuch a pariſh and ward, for the venue: thel 
caſes, and the principle upon which they vert 
decided, are recognized by Hawkins in his Pleas 0 
the Crown (7). In Mackally's Caſe (8), which vs 
the cafe of an indictment tried in this Court, fo! 


(8) 9 Co. 66: killing one of the Serjeants at Mace in London; ont 
exception was, that the record ſtated ** that 0 
„ ſuch a day, in the Court of the Lord the King 

before Richard Pigot, Alderman, then, and as yet 


60 Olle 
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CASES IN CROWN LAW. 
h and one of the Sheriffs of the city of London aforeſaid, in 


coun- his Compter, ſituate in the pariſh of S. Michael, 
n debt « in Mood. ireet, in London aforeſaid, according to 
after the cuſtom of the city aforeſaid then holden, one 
n Lon. « Robert Radford had levied a plaint, &c.“ with- 
don, it out ſhewing in what ward the parith was; and the 


London Court, on the authority of the year-book, 7 Hen. 6. 
n Fork pl. 36. b. where an indictment in the pariſh of &. 
1 on a Lawrance in the Jewry was awarded good, though 
n Was it omitted the ward, held the allegation to be ſuffi- 


931 
1797. 


HARRISs's 
CASE. 


ariſh in cient, for that every ward in London is as a hun- 

Ily, for dred in a county, and every pariſh in London as a 
1 which WW town in a hundred, and it is not neceſſary to de- 

e Cour clare in what hundred a town is ſituate, no more 

caſe 0: WW than in what ward a pariſh is ſituated, » for the ward 

nent in WI is only added becauſe there are divers pariſhes in 
& Errol London of one and the ſame name, and the ward is 
urded d Bi added to make a diſtinction of one pariſh from 

V another; but it is clear from this determination, 

in Lor 


that even ſtating a pariſh generally is not ſufficient, 


r ward but it muſt be ſtated with ſome diſtinguiſhing ad- 


re cited, WF dition, as in the pariſh of St. Michael, „in Mood- 
nch aud fireet,” or in the pariſh of St. Lawrance “ in the 
LY Jet.“ But in the preſent caſe they have not 
be done 


ſtated in any way either the pariſh or the ward, but 


e: tht WM have laid, , at the Guildhall of the city. of London” 


ey WB only, | 
; Pleas d Mu. KxnowLys, for the Crown, replied, and con- 
hich wog tended on the authority of [awkins's Pleas of the 
ourt, to Crown (9), that a venue may come not only from a 
don; oi town, a ward, a pariſh, a hamlet, a borough, or a 
that on manor, but even from a caſtle, a foreſt, or any 
he King other known place. In the caſe of Connifton v. 
_— Hare, in the Exchequer, it was adjudged that a 


(9) 3 Hawk. 
ch. 23. ſ. 92. 
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932 CASES IN CROWN LAW. 
1797. renire ſacias may be awarded from a caſtle (10). It 


= js alſo ſaid by Noll, in his abridgment, that if a 
_—_— 1 thing be alleged in a manor, the venue may be de 
(10) 2 Roll. manerio, becauſe a manor is a place known, and has 
_— certain name (11); a venxe from the ſeite of a 
125. b. manor has been held good (12); a venue therefore 
(1 2) opt may ſurely be well aid at the Guan! of a town, 
(13) 2 Hale, for the guild of @ town is a place as certain and as 
P. C. 262. clearly dehominated as a manor; and deſeriptive of 
much more certainty than a eaftle. Lord Hale (15) 
ſuys, if a murder' be alleged apud civitatem Briſtol 
the wernire ſatias is moſt properly de Briftol, and i: 
is gootl, becauſe a city; but if it be from a place 
e a city, it muſt be de vieineto de D. (14); but 
13 F though © it be a city, the renire facias de vicineto 
croitatis Briſtol is good, though it be alſo a county, 
as hath been often reſolved againft' the opinion of 
(45) s. P. o. Sir Willlam Staundforde (15). 
Lib. 3. c. 4 Tu prifoner was committed, and the point re- 
0.154 ſerved for the confideration of the Judges. 

Mr. Bauox Hortnan, in October Seflion 1798, 
ordered the priſoner to the bar, and after ſtating the 
caſe, faid the Judges had taken this point into their 
conlideration, and deliberately examined all the 
precedents in former, as well- as later times; that 
it appeared in all of them that the indictment had 
always laid the perjury - to have been committed 
either in ſome parith or ward within the city of 
London, and that, as that had not been done in the 
prefent cate, they were unanimouſly of opinion that 
the indictment was defeaive, and that the priſoner 
mult be diſcharged. 


Ap he was diſcharged accordingly. 
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The KixG againſt ROBERT REEVES. Cas 287. 


Ar the Old-Bailey in Januar ry Seſſion 1798, Nobert An indiQ- 


ment fi 
Reeves was tried before Mr. JusTicE LAWRENCE, 8 


preſent Mx. JusTIce Heath, and Mx. BARON Sv Receipe, 


Tnoursox, for forgery, on the ſtatute 36 Geo. 3. C. 0l;er,” 


c. 74. 1. 22. which makes it a capital offence ** to fating _ 
5 e or counterfeit any receipt for the whole of, name C Oicr 
or any part or parts of, the contributions towards ger 
* raiſing the ſum of 7,500, 0007. either with or gwpor/ing to 
without the name or names of any perſon or eee a 
** perſons being inſerted therein, &c.” 2 
t indictment ſtated that Robert Reeves, late be a receipt 


Olier, and to 
NY of the ſaid 
f London, gentleman, on the 1ſt day of Fe- Chriſtopher 


© bruary, in the 37th year, &c. to wit, at London, Olier,” is bad; 


that is to ſay, at the pariſh of $7. Chriſtopher-le- kd orgs 


does not, 


© Stocks, in the ward of Broad-/treet, &c. was poſ- upon the face 


40 of it; Pure 


ſeſſed of, and had in his cuſtody and poſſeſſion, a hr, to be 

certain receipt for a part, to wit, fixty-ſeven %% ber 
40 5 . , g : O lie,; but an 
| pounds, of a certain contribution, to wit, a con- indiament 


' tribution of fix hundred and ſeventy pounds, to- ae , 

© vards raiſing ſeven millions, five hundred thou- without any 

ſand pounds, mentioned in a certain Act of Par- _ 1 " 
* lament paſſed in the thirty-ſixth year, &c. intitled 

An Act for raiſing the ſum of Seven Millions, 

* Five Huncred Thoufand Pounds, by way of An- 

' luities;” THE TEXOR of which faid receipt is as 

* tollows ; that is to ſay : 
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CASES IN CROWN LAW. 


« Loan, 179 , for L+ 7+500,000. 


. 1000 3 per Cent. Annuities 1796, to be added o Conſol. 
« dated 3 per Cent. Annuities 1138, by virtue if a r ſolution 
« of the Houſe of Commons, for raiſing (. 7 500, ooo for the 


= 


« Receiver of Ellis Vere, iſe. Fu ſum of . "Y for a depoſt 
*« of 10 per cent. upon LF. 670 ſubſcribed by him in purſun nee of 
*«« the above ſaid reſolution ; and upon paymen. of the remainiag 


« go per cent. of the ſaid fam of C. 670, the ſaid ſubſcriber or his 


* aſſigns, by his or their indorſement hereon, will, in exchagge for 


ns this receipt, become intitled to FL. 1000 joint itock of 3 per cent. 


c annuities, which were conſolidated at the Bank of England by 


- « certain Acts made in the 25th, 28th, 2gth, 32d and 33d of his 


late Majeſty, King George the Second, and by ſeveral ſubſequent 
c Acts: the intereſt to commence from the 6th January, 1796. 
Any ſabſcriver who ſhall be poſſeſſel of any Exchequer bill or 


bills iſſued purſuant to an AR for raiſing a certain ſum of money 


by loans for the ſervice of the year 1796; and by another AR 
e paſſed in the ſame Seflion, intitled. An AR for raifing a further 


Sum of Money by Loans or Exchequer Bills for the Service of 


e the Year 1793;' or by another Act paſſ:d in the ſame Seſſion, 
« intitled © An ARA for enabling his Majeſty to raiſe the Sum of 
«« 2,500,000, for the uſes and purpoſes therein mentioned ;' as by 
« another Act paſſed the ſame Seſſion, intitled An AQ for graating 
« to his Majeſty a certain Sum of Mo.ey out of the Conſolid tel 
« Fund, for the Service of the Year 1795, and for further appro- 
„ priating the Supplies granted in this Seſſion of Parliament,” will 
« be ready to pay or deliver in the ſame, with the int-reſt due 
«« thereon, for the purchaſe of the ſaid annuities ; and every ſub- 
*« ſcriber who ſhall complete his ſubſcription on or before the 2d of 
September next, will be allowed a diſcount, after the rate of 


% 4 per cent. upon the ſum ſo completing the ſubſcription, fron 


«« the day of paying it to the 26th October 1796.—Wirxtss mn) 
„hand, this 26th day of April 1796. | 
„C. OLIER. 


« C. 67. o. 0. ENTERED, W. Bridges.” 
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CASES IN CROWN LAW. 


«© AND THAT the ſaid Robert Reeves, well knowing - 


« the premiſes, but wickedly and unlawtully deviſing 
« and intending to deceive and defraud the Governor 


« and Company of the Bank of England, atterwards, 


« to wit, &c. with force and arms, at, &c. feloniouſſy 


« did falſely forge, &c. under the ſaid receipt, a 


certain other receipt, for another part, to wit, 


« one hundred pounds and ten ſhillings, of the ſaid 


contribution, with the name C. Olier thereunto 
*« ſubſcribed, PURPORTING to have been ſigned by 
one Chriſtopher Otter, and to be a receipt of the 
« faid Chriſtopher Olier, for the ſaid laſt-mentioned 
« part of the ſaid contribution, to wit, the ſaid one 
hundred pounds and ten ſhillings, THE TENOR of 
which ſaid falſe, forged, and counterfeited re- 
* ceipt, is as follows; that 1s to ſay, | 

* RECEIVED one hundred pounds ten 


© ſhillings, for the ſecond payment. 15 100 10 


„ENTE RED, J. Stephens. C. OLIER. 


with intention to-defraud the Governor and b 
„pany of the Bank of England, againſt the form of 


the ſtatute in ſuch caſe made and provided, &c.” 
Taz ſecond count was the ſame as the firſt, only 
ſtating with intention to defraud William Al- 
forth, &c.” iQ third and fourth counts were 
for uttering the ſaid forged receipt with intention 
to defraud, 1ſt, the Bank of England; 2dly, William 
Ajſhforth : and there were four other counts for 
forging and uttering, with the like intention, but 
only ſtating the inſtrument ſet out to be a receipt for 
money, partly printed and partly written, without 
deſcribing, as in the four preceding counts, that it 
H H 4 
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was à receipt for a part of a contribution . 


raiſing the ſeven millions and a half of money. 
Tk pRlsoN ER was a ſtock-broker and coal mer- 


chant,” reſicing in the neighbourhood of William 


Aſkforth, the proſecutor, who employed him in his 
ſtock tranſactions as a broker. On the 26th of 
June, 1796, he requeſted: {/hforth: to advance him 
a ſum of money on the ſecurity of Scrip re- 


ceipts, whieh HHurth accordingly did, to the 
amount of 20004, and received from the priſoner 


ſeveral Serip receipts, to: the amount of 30, 000 / 
In the month of October 1796, the priſoner 
gave Mr. \AJhforth another Scrip receipt, for other 
monies thut ere due to him. Subſequent to this 
depoſit, the priſoner had bought 2000 J. Imperial 
Annuities for Mr. Afhforth, and in the January 


following borrowed of him 20004. more, on the 


credit; of the: Scrip receipts. Mr. Aſhſorth ſoon 
afterwards becoming dliſſatisfied with his original 


ſecurities, applied to the priſoner for re- payment of 


the money advanced; hen the priſoner told him, 
that if he would fell out the Imperial Annuities, he, 
the priſoner, would give him easy Scrip; that 1s, 


Scrip paid up in full. Mr. Aſhſorthi and the pri- 
ſoner went together, accordingly, to the Bank, on 


the 19th January, 1797; and on Mr. A/hforth 


giving him up the original Scrip receipts, he deſired 
him to go into tlie Rotunda, and wait there until he, 


the priſoner, ſhould ſee his principal. The priſoner 


returned in about two hours, and brought with him 


ſix Serip feceipts, which he delirered to Mr. Aſh 


forth, ho put la mark on the corners of five of them. 


To theſe receipts,” thus elivered," a paper was an- 


SU. ö d nexed, 
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"nexed, as follous:—. Mr. Afaforth len ds the ſum 
of 4406. 3s. upon 84001.- Scrip, from the 7th Oc- 


tober 1797, to then 21 - November: following. 
« Mr. Aſkforth is to have put into his name, on the 
«, 21ſt November 1797, two hundred and fifty 
„pounds a year Imperial Annuities at 9, and two 
hundred pounds a year ditto at 9g 1: Mr. 4/hforth 
to be alloweck half a year intereſt, the 3d No- 


vember. Commiſſion to be allowed.. No. 1138, 
10001. 3 per Cents, 670. No. 407 1800 “. 3 per 


Cents, 12067. No. 836, 120014. 3 per Cents, 804“.— 
No. 1338, 1800. 3 per Cents, 1206. No 1148, 


10004. 3 per Cents, 670. No. 898, 2000“. 3 per 


Cents, 670]. No. 1657, 600“. 3 per Cents; 402/.— 
Theſe fix receipts, he ſaid; he had got from his prin- 
cipal ; and they appeared to be paid up to the full: 
but it did not appear: that any of theſe ſix receipts 
were the ſame which Mr. 4/forth. had originally 
received from, and returned to, the priſoner. The 
priſoner, on being aſked by Mr. 4/kforth, why theſe 
receipts were not converted into ſtock, faid that his 
principal was à great man at the Stock Exchange, 
who returned a 100, 000. a day, three or four times 


over, and that the more ſtock he brought into the 


market, the more the price of it would be depreſſed; 
and that his wiſhes to keep up the price, was the 


reaſon why he did not chuſe to fund the property. 


Theſe ſeven ſerip receipts were for the Loan in the 
year 1796, for 7,500, 0004. the firſt payment on 
een / really made on the 26th April, 
the receipt figned by C. Olier, one 
of the caſhiers of the Bank of England, and entered 
"IV. Bridges ;” but all the receipts for the ſubſe- 


quent payments, which were ſigned in the name of 
| . 
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“C. Olier, and entered by the name of S. Stevens, 
appeared to have been forged ; for it was proved, 


* by IVilliam Mulleen, and Charles Jecks, two Other 


caſhiers, and by Robert Aflet, an aſſiſtant caſhier, 
that the ſignature, ** C. Oiler,” to all the receipts 
for all the payments except the firſt, was not the 
hand-writing of Mr. Chriftopher Olier, the caſhier, 


whoſe name it purported to be (a); and that there 


was no perſon of the name of Stevens belonging to 
the Bank as an entering clerk of Scrip receipts ; but 
that it was a fictitious name. It was alſo proved, 


that no payment, except the firſt, had ever been 


made at the Bank on the Scrip receipt No. 1.138, for 
6701. or on any of the others. 

Mx. Woop, Mr. KNAPP, and Mx. BALMANNo, 
for the priſoner, ſubmitted three objections to the 
conſideration of the Court. | 

FrrsT.0BJECTION. The Scrip receipt produced in 


evidence, bears the fignature ** C. Olter;” and the 


indictment charges the priſoner with having forged 
a receipt, purporting to be the receipt of Chriftopher 
% Olier;” and therefore the evidence does not prove 
the fact charged in the indictment; for the letters 
*«C. Olier,“ may ſignify the name of Charles Olier, 
Catharine Olier, or any other chriſtian name be- 
ginning with a C, as well as Chriſtopher Olier. This 


— 
6 


(a) Mr. Olier was himſelf called to prove that the name 
% C. Olier,“ to the ſecond receipts, was not his hand-writing ; but 
his evidence of this fact was objected to by the Counſel for the 
priſoner, on the ground that he, being the perſon whoſe name 
was charged to be forged, was ſo far intereſted as to render him ir- 
competent; and, after argument, Tue Cour were of opinion that 
the objection was good; and his — was accordingly re- 
jected. 
* | point 


CASES IN CROWN LAW. — 


point has been already ſolemnly decided by ThE 1798. 
ved, TWELVE JUDGES, in the caſe of Rev v. Gilchriſt (1). 8 p 
ther In February Seition 1795, Gilchrift was tried in this — 


hier, Court for forging an order for the payment of money. 
elpts The indictment charged, that the order purported to eee 
the be ſigned by 7. Exrton, and to be directed to Lord 
hier, George Kinnaird, William Moreland, aud Thomas 
here Hommer/ley, bankers and partners, by the name of 
g to Ranſom, Moreland and Hammerſiey. The bill pro- 
but duced in evidence was directed : to Meſrs. Ranſom, 
ved, Moreland and Hammerſley. The objection was, that 
been the bill did not purport to be directed to Lord George 
» for Kinnaird, William Moreland and Thomas Hammerſley, 
as ſtated in the inditment. The priſoner was con- 

XNO, victed ; but his caſe was ſaved for the opinion of THz 
| the JupGEs ; and in the July Seſſion following, Mu. 

5 Josrick BULLER delivered the judgment of their 
d in Lordſhips, who were unanimouſly of opinion, that 
| the it was impoſſible a bill of exchange, directed “ to 
rged Ranſom, Moreland and Hammer/ley,” could purport 
per to be directed to Lord George Kinnaird, William 
Owe Moreland and Thomas Hammerſley ; that the indict- 
ern ment, having ſo ſtated it, was inconſiſtent with itſelf, 
Jer, and repugnant to the bill produced in evidence ; and 
| be- that as ſuch a direction was not upon the face of the 
This bill, the indictment was bad, and the priſoner muſt 
5 — be diſcharged. The objection in Gilchriſtss caſe is 
name preciſely parallel, and runs on all fours with the ob- 
r ; but jection in the preſent caſe. There is alſo the caſe of 
or the Rer v. Jones (2), who was indicted before LoRD (2) Ante, 
22 MansrIELD for uttering a certain forged paper P. 243. 
at writing, purporting to be A BANK NOTE. The note 
ly re- let out was ſigned ** For ſelf and Company of my 

: Bank of England;“ and on a caſe reſerved, it was 
Point | deter- 
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1798. determined that the note did not purport, on the 


face of it, to be a Bank-note, as charged in the in- 
dictment, and that no repreſentation made by the 
priſoner when he uttered it, could alter its purport. 

Mx. Frer.v1xG, for the Crown, was ſtopped by the 
Court from anſwering this ohjection. 

Tar Cour thought the preſent caſe differed, in 
ſome degree, from both the cafes cited, inaſmuch as 
the note in Jones's cafe did not purport to be a Bank- 
note, and therefore the indictment, charging that it 
did fo purport, was bad; and in Gichrift's caſe, as 
the name of Lord Kinnaird did not appear on the 
face of the bill, it could not purport to be directed 
to him: but that, in the preſent caſe, this Scrip 
receipt being ſubſcribed with the name C. Olier, aud 
the indictment charging that it purported to be 
ſigned in the name of Chriſtopher Olier, a caſhier of 
the Bank of England, it was not, upon the face of 
it, repugnant to the bill, or inconſiſtent with itſelf. 
But, to remove all doubt, this point was _ for 

the conſideration of THE JuDGEs. 

Onanindit- Tux 8EcoND OBJECTION. This indiétment is 
frrxingaSerip founded upon the ſtatute 36 Geo. 3. c. 74, intitled 
te An Act for raiſing the Sum of Seven Millions, Five 
that the re- Hundred Thouſand Pounds, by Way of Annuities,” 
2825 16. and which ſtatute is made to commence from the 
quent to the 14th May 1796. It is an Act that is wholly pro- 


Re EVES” 
CAs k. 


prong 8 the ſpective ; ſor it is enacted by the twenty- ſecond fec- 
which the tion, that if any perſon or perſons thall forge 0! 


indictment . | | 
is founded 3 *© counterfeit, or procure to be forged or counter- 


= 1 5 feited, or ſhall willingly act or aſſiſt in the forging 
ne 
fore, yet if it was uttered after the paſſing of the Act, the priſoner may be con- 


vicked on the count for uttering it, knowing it to be forged. 


1 
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«© or counterfeiting, any receipt or receipts for the 


« whole of, or any part or parts of, the ſaid con- 


« tributions towards the ſaid ſum of ſeven millions, 
fixe hundred thoufand pounds, either with or 


« without the name or names of any perſon or per- 


« ſons being inſerted therein, as the contributor or 
« contributors thereto, or payer or payers thereof, 
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or of any part or parts thereof (3), or thall alter (3) See the 


any number, figure or word therein, or utter or 


caſe of Rex 
v. Lyons, 


„ publith, as true, any ſuch falſe, forged, counter- ante, 681. 


« feited or altered receipt or receipts, with intent to 
« defraud the Governor and Company of the Bank 
« of England, or any Body Politic or Corporate, or 
any perſon or perſons whatſoever, every perſon 
* or perſons ſo forging or counterteiting, or cauſing 
Hor procuring to he forged or counterfeited, or 
* willingly acting or affiſting in the forging or 
« counterfeiting, or altering, uttering or publiſhing 
* as aforeſaid, ſhall be adjudged guilty of felony, 


and ſuffer death as a felon, without benefit of 


** clergy.” It is neceflary, before any perſon can be 
legally convicted upon this clauſe of the ſtatute, 
that it ſhould be clearly and diſtinctly proved that 
the receipt which is the ſubject of enquiry, was 
actually forged ſubſequent to the paſſing of this Act. 
No evidence of this material fact has been given in 
the preſent caſe ; and therefore the priſoner cannot 
be convicted of the offence charged in this indict- 
ment. Several receipts were depoſited by the pri- 
loner with Mr. Aftjorth, in the month of June 1796, 


at which time there was only the receipt thereon. 


dated the 26th April 1796, which was before the 


paſling of the Act. The ſirſt receipt upon the preſent 


inſtrument is of the ſame date; and the receipts for 
MOT | the 


4 

| 
170 
1 


* 
5 
* 


CASES IN CROWN LAW. 


an 1798. the ſubſequent payments are not dated. It does not 
1 Lees appear that the receipt, No. 1138, 1000 % 3 per int 
is | Casz. Cents, 6701. which is the ſubje& of the preſent en- rec 
1 quiry, was among the ſcrip receipts ſo delivered in on 
11 the month of June; if it had ſo appeared, it would an 
. have been clear that the receipts for the ſecond fo 
1 and ſubſequent payments muſt have been written or 
i thereon after the paſſing of the Act; but Mr. 4% th 
| forth ſays that he cannot aſcertain whether any of th 
the fix receipts that appeared to be paid in full, ta 
which were given to him by the priſoner in the ſu 
Rotunda at the Bank, were among the Scrip receipts be 
which he originally received from him in the month m 
of June ; and if they were not, there is not a tittle te 
of evidence from which the Jury can preſume that h 
the receipts were written after the 14th May, when m 
the Act commenced. The preſumption indeed is, {i 
1 that as the firſt receipt is dated the 26th April, the ci 
* ſubſequent receipts were written at the ſame time; and P 
1 if they were, the priſoner cannot be found guilty. c 
108 ; Tux Court thought it unneceſſary for the Counſel T 
it 14 | on the part of the crown to reply. It is for the Jury 
4 to ſay, whether, upon the whole of the evidence, 
| the receipt was forged ſubſequent to the paſling of t 
= the act; but this conſideration only relates to the f 
y counts which char ge the priſoner with the actual a 
torgery of theſe receipts, and if they ſhould even be l 
of opinion that they were forged before 14th May, 5 
yet if the priſoner after that time uttered and pub- i 
38 lithed them as true, knowing them to be falſe, the | 
11 | offence charged in the other counts is completed. 
41 The ſecond ſet of counts appear to have been en- | 
wy 22 tirely overlooked. Both queſtions are for the Jury 
ind | to determine. 
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THE THIRD OBJECTION. The receipt which this 179g. 

indictment charges to have been forged, is not a 

receipt within the terms and deſcription of the ſtatute - _ 

on which the indictment is founded. To conſtitute 

an offence within this act, the receipt charged to be e e 

forged muſt purport to be a receipt for a ſubſcription _ hes 

or contribution made for the purpoſe of purchaſing payment of 

the annuities therein deſcribed. The ſtatute recites, che full ſum, 
will become 

that the Commons of Great Britain being deſirous intitled to ſo 

to raiſe the neceſſary ſupplies, have reſolved that the _— 8 

ſum of ſeven millions five hundred thouſand pounds ſols, is a good 

be raiſed by annuities in the manner therein after- Seitz for 

and enacts, that every contributor raiſed on that 

towards raiſing the ſaid ſum ſhall, for every one "oy 

hundred pounds contributed and paid, either in 

money or exchequer bills, be-intitled to the principal 

ſum of one hundred pounds in the three per cent. 

conſols, and to an additional principal ſum of twenty 

pounds in hke annuities, and alfo to a further prin- 

cipal ſum of twenty-five pounds in three per cent. 

reduced annuities, and alſo, in reſpe& of every ſuch 

hundred pounds fo contributed, to a further annuity 

of five ſhillings and ſixpence, to continue for a cer- 

tain term of ſixty-three years and nine months, 

from 5th April 1796: the intereſt on the conſolidated 

annuities to commence from 5th January 1796, and 

the intereſt on the reduced annuities from the 5th 

April 1796. It then further enacts, * that. all 

money to which any perſon or perſons ſhall be- 

come intitled by virtue of the act, in reſpe& of 

any ſum advanced or contributed towards the ſaid 

„ſum of ſeven millions five hundred thouſand 

pounds, on which the ſaid reſpective annuities 

© firſt mentioned, after the rate of 3 per cent. per an- 


3 


944 


1798. 


Reeves? 
Cask. 


CASES IN CROWN LAW. 


% hum, ſhall be attending, ſhall be added to the 
** zoint ſtock of annuities transferrable at the Bank of 
England, into which the ſeveral ſums carrying an 


Aintereſt after the rate of 3 per cent. per annum, 


** were by the ſtatutes 25 Geo. 2. c. 25, the 28 Geo. 
*©2. c. 15, the 29 Geo. 2. c. 7, the 32 Geo. 2. c. 10, 
& the 33 Geo. 2. c. 12, and by ſeveral ſubſequent 


_ ** a&ts, conſolidated, and ſhall be deemed part of the 


** faid joint ſtock of annuities, ſubject nevertheleſ 
** to redemption by parliament in ſuch manner, and 
upon ſuch notice, as in the 25th Geo. 2. c. 25, is 
directed in reſpect of the ſeveral and reſpective an. 
** nuities redeemable by virtue of the ſaid act; and 


** that all and every perſon and perſons, and corpo- 


* rations whatſoever, in proportion to the money to 
which he, ſhe, or they, ſhall become intitled as 
* atoreſaid, by virtue of this act of 36 Geo. 5. c. 74. 
* ſhall have, and be deemed to have, a proportional 
**1ntereſt and thare in the ſaid joint ſtock of annui- 
ties at the rates aforeſaid.” The ſtatute then pro- 
ceeds, in like manner, with reſpect to the twenty-five 
pounds 3 per cent. reduced annuities, to add the ſaid 


annuities given by this act to the joint ſtock of an- 


nuities which were reduced from four to three per 
cent. by the 23 Geo. 2. c. 16; and with reſpect to the 
Ss. 6d. long annuities, to add the ſaid annuities to, 
and to make one joint ſtuck with the annuities 


_ created by the ſtatutes 1 Geo. 3. c. 18, and 2 Geo. 3. 


c. 10. Theſe ſeveral annuities, therefore, are not only 
original in themſelves, fo far as they reſpect the loan 
of 7,500, 0007. to be raifed by the preſent Act, but 
are perfectly diſtinct from, and independant of, each 


other. The ftatute cannot by any poſſible conftruc- 


ton relate ta any other ſabſcription or contribution, 
| or 
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or be intended to apply to any other funds or ſtocks, 1798. 
than thoſe by which the loan was to be raiſed and ſe- 2 
cured. A receipt to fall within the deſcription of Cass. 
the offences created by this Act of Parliament, muſt 

be for one or other of the annuities therein deſcribed ; 

but by adverting to the terms of the preſent.receipt, 

it will appear to have been given for quite a diſtinct 

and different annuity. It is a receipt for a ſubſcrip- 

tion of 670. for the purchaſe of 1000“. in the old 

ſtock, which had been conſolidated by the former 

acts of Parliament. To have brought it within this 

ſtatute, it ought to have been, at leaſt, for the ſum 


tobe created into ſtock by this new Act and added to 


the old ſtock, whereas it is a receipt for 1000. in a 


frock which has been long conſolidated, and which 


this Act does not authorize the ſale of. The difference 

ls certainly g great between a receipt given ſor 10004. 

3 per cent. annuities, - conſolidated ſo long ago as the 

25, 28, 29, 32, & 33 of George the Second, aud 

for 10001, of the like ſtock, conſolidated in the 36 

ot George the Third. —There is allo another ground 

upon which this receipt cannot. be. confidered a re- 

ccipt within the meaning of this Act (4). Every perſon (4) Sach re- 
lubfcribing to the. Jo to be raiſed by this. Act 7 
Parliament is intitled to three different ſpecies Of cent. conſol 
ſtock; viz. to conſols, to reduced, and to long an- e e 


although the 


nuities, in pr oportion to every. 1007 ſubſcribed. But ee e 
Intl 
tie preſent rec eipt is. a receipt for money. fubſeribed iut ſcribers 


tor thie purchaſe of conſols only. The receipt muſt cee Gp 
be according to the ter ms of this Act, and therefore, /+/s, but alſo 
ought to have bee „ 
0 have been a receipt for ſo much money, er at and 
Which the party was intitled to ſuch a quantity of CE 
tien. 
5 per cent confols, to ſuch a quantity of -3 per cent. "OE ROT 
educed, and to fucli A. quantity of long annuities. 
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The Governor and C ompany of the Bank of Eng. 
land may, poſſibly for the conveniency of the public, 
find it neceſſary to give ſeparate receipts, but ſuch 
a practice, if it really exiſt, has not been proved in 
the preſent caſe; nor can the Bank, by any particu- 
lar mode which it may adopt for the purpoſe of 
tranſacting more conveniently this ſort of buſineſs, 
bring any perſon within the penalties of this Act. 
Tux CourT. This ohjection ſeems to have been 
conceived upon a partial reading of the receipt, for 
it the whole of it be attended to, it will be impoſſible 
to ſay, that ſufficient does not appear on the face of 
it to ſhew that it is for monies ſubſcribed under the 
preſent ſtatute. It begins, „ Loan 1796, for 
** 7,500, 000“. — 10007. 3 per cent annuities 1796, 
to be added to conſolidated 3 per cent. annuities 
*#1138, by virtue of a reſolution of the Houſe of 
„Commons for raiſing 7,500, 000/. for the ſervice 
* of the year 1796.” It then, as ſet out in the in- 
dictment, goes on, Received of Ellis Vere, Eq 
the ſum of 677. for a depoſit of 10%. per cent. upon 
** 6707. ſubſcribed by him in purſuance of the above 
'* ſaid reſolution ; and upon due payment of the re- 
** maining 90/. per cent. of the ſaid ſum of 670“ 
the ſaid fubſcriber, or his aſſigns, by his or their 
** indorſement thereon, will, in exchange for this 
receipt, become intitled to 10007. Joint ſtock of 3 
per cent. annuities, which were conſolidated at 
the Bank of England by certain Acts made in the 
= £3, 28, 29, 32, & 33 of his late Majeſty George 
the Second, and by ſeveral ſubſequent Ae 
Now the ſtatute of 36 Geo. 3. c. 74. upon which 
the preſent indictment is founded, is ſurely one of 
the ſubſequent Ads mentioned in the receipt by whic! 


3 | thei 
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Eng- theſe annuities have been conſolidated, and ſuffici- 1798. 
ablic, ently ſhews that the receipt is for monies ſubſcribed _— 

ſuch or contributed under it. But it is ſaid, that the re- Cage. ' 
ed in ceipt ought to purſue the very terms of the Act, and | 
rticu- that the proportion of each annuity to which the 

ole of ſubſcriber is intitled ought to be inſerted therein, 
lmeſs, according to the amount. of his ſubſcription. The 

Vcc. clauſe of the ſtatute which creates the preſent of- 

2 been fence enacts, ** that if any perſon or perſons ſhall 

t, for ** forge or counterfeit, &c. any receipt or receipts 

oſſible „for the whole of, or any purt or parts of, the ſaid 

ace of contribution, &c.” And does not this receipt ap- 

er the pear to be for a part of this contribution? The 

, for Bank, there 1s no doubt, does its buſineſs correctly. 

1796, The conveniency of giving ſeparate and diſtinct re- 

nuities ceipts is very great. It affords every individual an 

Juſe of opportunity of purchaſing into whichever fund he 

ſervice likes beſt. The receipt is unqueſtionably a receipt 

the in- within the meaning of this Act of Parliament. 
, I/ Tus objections being over-ruled, the Counſel 
t. upon for the priſoner called witneſſes, who proved that he 

above. had, during the whole of his life, borne the character 

the re- of an honeſt man; that ſuch receipts are purchaſed 

f 670. at the Stock Exchange, from perſons frequently un- 
Ir their known to the purchaſer; and that they paſs from one 
or this to another, with the ſame currency as Bank-notes. 
ck of 3 Tur Jury, however, found the priſoner 6UILTY; 
ated at but the Judgment was reſpited, and the cafe ſub- 
> In the mitted to the conſideration of THE TWELVE JUDGEs. 
George No opinion was ever publicly delivered on this 
ö caſe, but in the April Seſlion following, the pri- 
which bner was again tried before Loxůꝰ KENVTON on an- 

one of cther indictment, on the ſtatute 36 Geo. 3. c. 74. 
which ber forging another ſerip receipt, ſigned /m. 
theſe . Mullens 
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Mullens, with intent to defraud Thomas Parry 


Tris indietment charged, „that Robert Reeves 
on the Iſt February in the 37th year, &c. was pol. 
* ſeſſed of, and had in his cuſtody, a certain receipt 
for part, to wit, ſixty-ſeven pounds, of a certain 
contribution, to wit, a contribution for ſix hundred 
and ſeventy pounds, towards raiſing ſeven millions 
five hundred thoufand pounds, mentioned in a 
certain Act of Parliament, &c.; the tenor of which 
** ſaid receipt is as follows, &c. (ſetting out an 
** inſtrument precitely ſimilar to that ſet out in the 
former indictment, except in the names of the 
parties); and that he, well knowing the premiſes 
but wickedly and unlawfully deviſing and intend- 
ing to deceive and defraud the Governor and 
Company of the Bank of England, afterwards, 
to wit, &c. feloniouſly did falſely forge, &c. unde 
the ſaid receipt, a certain other receipt for anothe 
part, to wit, one hundred and ten pounds ten 
** ſhillings, of the ſaid contribution; THE TENOR 0 
** which ſaid receipt is as follows, that is to fay, 


© REcxiveD one hundred pounds wY £100 10 
ten ſhillings, for ſecond payment, 


* ExTerEv, IE. John/ton. WM. MULLESS. 


«with intention to defraud, &c.” without ſetting 
out, as in the former indictment, the PURPORT df 
this receipt in any one of the counts. | 
Ax upon this indictment the priſoner was con. 
victed and executed. 
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The KING again/? N1cnuoLas BRA Dx. ci 


Ar the Old Bailey in September Seffion 1797, The ſtatute 


Nicholas Brady was tried before MR. JusTIcE Asn- oe 3 
HURST, for affaulting Charles Jakeley, an officer offs 


exciſe, in the execution of his duty. | Ka von mg 
Tu indictment conſiſted of three counts. The eufom-houſe 


FIRST COUNT charged, That Nicholas Brady, John — _— 


AHeirmaun, and Omen Rooke, on the 21ſt April 8 
1795, with force and arms, at the liberty of 
Havering Alte Bower, in the county of He, in 

"ON upon Charles [Fakelcy, then and there being 

* an officer of our Lord the King, in the ſervice of 
the exciſe of our ſaid Lord the King duly con- 
ſtituted and appointed, and then and there being 
on ſhore in the due execution of his otice and 
duty as ſuch officer aforeſaid, in ſeizing and ſe- 
curing, to and for the uſe of our faid Lord the 


King, a large quantity, to wit, 500 pounds weight 


of ſope, which ſaid ſope was then and there liable 
to be ſeized by the ſaid Charles Wakeley, as ſuch 
© officer as aforeſaid, and then and there being in 
the peace of God, &c. of our ſaid Lord the 
ZUNE unlawfully and violently did make an af- 

fault, and him the ſaid Charles II akeler /, ſo being 
then and there on: /hore in the due execution of 

his ſaid office and duty in manner aforeſaid, un- 
* lawfully and forcibly did hinder, oppoſe, and ob- 
ſtrukt, to wit, at the liberty of Harering Alte 
Homer aforeſaid, in the ſaid county of fer; and 
other ways, &&. to the great damage, &c. in con- 
5 tempt, Kc. to the evil example, &c. againſt the 
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* peace, and alſo againſt the form of the ſlatute in 
* ſuch caſe made and provided.” The skCON)D 
COUNT charged the defendants with having aſſaulted 
Wakeley, an officer of the exciſe, then and there 
being on ſhore in the execution of his duty ; and the 
THIRD COUNT charged, that they had hindered, op- 
poſed, and obſtructed him, he then and there being 
an officer of the exciſe, and on ſhore in the due exe- 
cution of his duty. 
CHARLEs WAKELEY had been employed in different 
departments of the exciſe during a period of ſever 
years; and on the 20th April 1795, went, at about 
11 o'clock at night, to the houſe of Mr. Owen Riley, 
a ſope-boiler at Collier's-row near Rumford, in Eſer, 
in company of Mr. Wright, the exciſe officer who 
ſurveyed the premiſes, to inſpect the boiling, where 
they diſcovered John Kierman and Owen Rooke re- 
moving ſope from the copper into a cart, and three 
other perſons, of whom Brady was one, aſſiſting them; 
but on their attempting, at about four o'clock of the 


*. 


morning of the 21ſt April, to ſeize the ſope, they 


were moſt violently aſſaulted and prevented from ſo 
doing by the three defendants, particularly by Brady. 


Neither the proſecutor Wakeley, nor the ſurveyor 
Wright, had any warrant from a magiſtrate to ſearch 


the premiſes, nor had they any conſtable or other 
peace officer with them. 

Tu indictment was framed upon the ſtatute of 
24 Geo. 3. c. 47. ſ. 15. which is intitled © An Act 
„ for the more effectual prevention of ſmuggling in 
* this kingdom,” and which, after reciting, ** that 
„the laws to prevent the clandeſtine importation 
and running of prohibited goods, and goods liable 
1 to the pay ment of duties into this kingdom, were 
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« jnſufficient; and that the pernicious practice had 


greatly increaſed, and been carried on by large 
« armed veſſels at ſea, and by numerous gangs of 
«ſmugglers upon land, with great violence, to the 
« prejudice of the revenue, the detriment of the 
„fair trader, and the endangering of the lives of 
the officers of the revenue, ENACTS, *©* that if 
any officer or officers of his Majeſty's navy, or in 
the ſervice of the cuſtoms, or exciſe, being on /hore 


or going on board, or being on board, or returning 


„from on board any thip, boat, or veſſel, within 
the limits of any of the ports of this kingdom, 
or within four leagues from the coaſts thereof, 
* ſhall be hindered, oppoſed, obſtructed, or aſſaulted, 


in the due execution of his or their office or duty, 


by any perſon or perſons whatſoever, either in the 
*day time or night, all and every perſon or perſons 
„o hindering, oppoſing, obſtructing, or aflaulting, 
the ſaid officer or officers, in the due execution of 
his or their duty, and all ſuch as thall act in his or 
„their aid or afſiſtance, thall be ſentenced to hard 
labour on the river Thames, or other navigable 
river in England, for any term not excceding three 
wears, purſuant to 19 Geo. 3. C. 74.” 

Mk. SERJEANT RUN NIN GTO N, Counſel for tlie 
detendant, took three objectious. | 

Fizsr, That this is not an offence within the 
meaning of the {ſtatute 24 Geo. 3. c. 47.; this being 
an offence on the ſtatutes of 10 Ann. c. 19. f. 15. 


and the 24 Geo. 3. c. 48. f. 10. againſt rhe erci/e 


laws, and not on the 24 Geo, 3. c. 47. which was 


exprefsly made to prevent ſmuggling. 
SECONDLY, Suppoſing, for the ſake of the argu- 
ment, that the ſtatute 24 Geo. 3, c. 47. attaches 
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1797. upon the facts proved, yet the proſecutor was not in 


en BY the due execution of his duty, inaſmuch as he had 
Cas BZ. no warrant which the ſtatutes of 23 Geo. 2. c. 21. 
ſ. 34. and 5 Geo. 3. c. 43. ſ. 20. require (a). 
Tw1RDLY, That the ſtatute 24 Geo. 3. c. 47. f. 15, 
is virtually repealed, as to the ſubject of this ſeizure, 
by the ſubſequent ſtatute 24 Geo. 3. c. 48. ſ. 10. 
THE prifoner was found Gu1rTy, and the cafe 
See the argu- 
ments in  Teſerved for the opinion of THE TWELVE J UDGES; 
e and it was argued in the Exchequer Chumber-i 
Reports, Michaelmas Term 1797, by Ma. SrrotaNntT Ruy- 
92 75 NINGTON for the priſoner, and Ms. KxowLYs for 
the crown | 
Mx. 3 G ROSE, in the December Seſſion 
following, delivered the opinion of the Ju pers ac 
follows: This is an indiétment on the ſtatute 94 


Geo. 3. c. 47. ſ. 15. which is obviouſly intended 


not only to prevent tmuggling, but to protect every 
branch and department of the revenue; for it recites. 
that it was intended to ſuppreſs practices that were 
carried on ta the prejudice of the revenue and the 
detriment of the fair trader, and to the endangers 
of the lives of the officers of the revenue, and. 
after various clauſes relating to the revenue, protec: 
thoſe whoſe duty it is to preferve and collect it. The 
words are any officer or officers of the navy, of 

in the ſervice of the cuſtoms or exciſe, being on 
** ſhore, &c.;” and therefore, theſe are the perſons in- 
tended to be protected, and indeed ercife officers art 


Q 


— 


(a) On the argument in the Exchequer Chamber, LoD KENO, 
C1. Er, C. J. and Macbos Alp, C. B. are ſaid to have ex- 
preſi ied themſelves very clearly, that this point could not be fup- 
ported, Foſanquet and Pullen's Reports, 189, 
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expreſsly named. The ſituation in which theſe officers 1797. 


are to be protected, is being on ſhore, or going 
on board, or being on board, or returning from 
on board, any ſhip, boat, or veſſel, within the 
limits of any of the ports of this kingdom, or 
„within four leagues from the coaſts thereof ;” and 
theſe different ſituations mult neceſſarily include the 
ſeveral deſcriptions of perſons before named, vis. 
ofticers in the navy, the cuſtoms, or the exciſe. The 
time when theſe perſons are not to be obſtructed 
is when they are in the due execution of their 
duty, either in the day time or night.“ The firſt 
queſtion, therefore, is, whether Charles JV akeley, 
the exciſe officer who was obſtructed, was upon the 
preſent occaſion in the due execution of his. duty, 


within the meaning of this Act of Parliament. It 
was contended by the Counſel for the priſoner, that 
this ſtatute was not intended by the Legiſlature to 
extend to officers in the execution of their duty when 


on land, and that the words“ being on ſhore, were 
referrable only to officers of the cuſtoms, when exer- 
ciſing their duty near the ſea, and not to officers of 
the excite, for that the Act, both from its preamble 


and enacting clauſes, was evidently made to prevent 


ſmuggling ; that is, that it was made to ſecure the 
revenue collected by means of the cuſtoms, but did 
not meddle with that part of the law that ſecures the 
collection of the revenue by means of the exciſe. 
Jut the JupDGEs are all of them of opinion, that the 


general words in the enacting clauſe are not to be 
Tttrained by the preamble ; that they are to be con- 
irued according to their general import; and that 


the intention of the Legiſlature was, that all officers 


the navy, the cu/toms, or the exciſe, acting in 


4 the 
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1797. the execution of their reſpective duties, whether chat 


ee they are ſo acting on land, or on the ſea within the office 
Cass, limits and under the circumſtances deſcribed in the poſſi 
ſtatute, are within the protection of this clauſe; and were 

that they are ſo protected, as well while they are duly that 
engaged in preventing ſmuggling, by ſeizing uncuſ— mea 
Wäg goods, as while they are protecting the exciſe that 

by ſecuring the duties on ſope, or any other exciſed 24 ( 
commodity, by which the public revenue may be in- ſone 
creaſed; for any other conſtruction of theſe words indi- 

would not only violate the rules of conſtruction by of t] 


putting a forced meaning on the words, but entirely 
defeat the intention of the Legiſlature, who were 


anxious by this ſtatute to put an end to all the mil- (a) 
chiefs that prejudiced the revenue; of which mii 1 
chiefs the clandeſtine removal of ſope is undoubt- 5 
edly one. MR. Knowrys, in arguing this caſe in tity 0 
the Exchequer Chamber on behalf of the crown. 25 in 
very properly obſerved, that the words of this fta. office! 
tute, *©* officers of the cuſtoms or exciſe, in the due ow 
execution of their duty, &c.” included the whole "BW 


range of that duty which belonged to exciſe officer | 
before the paſſing of the Act; that the 10 Ann. e. (b) 


19. ſ. 19. having empowered officers to ſeize ſope, the © 
this duty was then known to the Legiſlature; that _ 
the words “ being on ſhore” are equivalent to the 1 
words „ being on land,” and that the exciſe is at and t 
inland duty on ſhore. This mode of conſtruing thelc is onl 


words is fortified by the circumſtances of exciſe of. 
ficers being expreſsly named in the Act, for it thews 
that it was the intention of the Legiſlature that thc 
Act ſhould be ſo conſtrued; for if the conſtruction 
which Mn. SERIEANT RUNYINGTON contended fo. 


in favour of the priſoner, was adopted, namel!: 
| | that 
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that the ſtatute was intended to protect cuſtom houſe 


officers only, it would be difficult, and, indeed, im- 
poſſible, to account why the words ** exciſe officers” 
were introduced at all. It therefore being clear, 
that the words o ſhore,” in this ſtatute, muſt 
mean on land (a), the JuDcts are of opinion, 
that this ſtatute is not repealed by the ſtatute 
24 Geo. 3. c. 48. f. 10 (5), and that the pri- 
ſoner having been properly convicted of the preſent 
indictment is liable to the Aeretionary punithment 
of the Court. 


— 


(a) At the Old Bailey in December Seſſion 1788, William England 
was tried on the ſtatute 24 Geo. 3. c. 47. ſ. 15. before Mx. Jus- 


Tice WiLsoN, for obſtructing James Hiſcot and William Curtis, two 


officers of exciſe, in the due execution of their duty in ſeizing a quan- 
tity of brandy at Aldborough in Wiliſbire. The indictment charged, 
as in the preſent caſe, that the ſaid J. H. and W. C. being exciſe 
officers, and then and there oz ſhore, &c. And Mx. SuePnarD, the 
priſoner's Counſel, objected, that this ſtatute only extended to 
cuſtom-houſe officers; but the objection was over- ruled. The pri- 
ſoners however; were both acquitted on the evidence. 


() In the argument in the Exchequer Chamber on this point of 
the caſe, Mr. Serjeant Runnington cited the caſe of Rex v. Cater, 
ante, 310, nolis, and Rex v. Davis, ante 306, caſe 131. But Ms. 
Jusrice HeaTH ſaid, that in thoſe caſes the ſtatutes by which the 
former were held to be repealed were paſſed in ſubſequent ſeſſions; 
and that where both ſtatutes are — in the ſame ſeſſion, the latter 
is only explanatory. 
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1798. 
Cass 289. The KING againſt BARNARD Hur. 


On an indict- "i the Old Bailey i in February Seſſion, 1798, Bar. 


ee _ nard Huet was tried before MR. JusTIC® Asnuvssr 


note, a let- preſent MR. Baron Tnoursox and Mu. Jusricy 
ter, purport- ü : : 
he de come ROO KE, for forging a Note, of which the following 


from the pri- js q copy. 


ſoner's bro- | DL ae 
Jefe by th Ng; 7156. No. 7135. 
e 1796, Bax x, 16th February, 1796. 
r % PROMISE to pay to Mr. Ab. Newland, or 


direction, at 
che priſoner's ** Bearer, on demand, the ſum of Thirty Pounds. 


lodgings, London, 16th day of Feh. 1796. 


after he was 

apprehended _ For the Governor and Company 

=: * of the Bank of England. 
ment, but 4 30. Entered S. Fatt. J. PRETTV.“ 
never ac- a 
tually in Tux indictment conſiſted of twelve counts, which 
his cuſtody, 


cannot be Teſpectively charged it to be, Firſt, a Bank-Note; 

read in exi- Secondly, a note in the form of a Bank-Lote; 

* Thirdly, a Promiſſory-Note; and that the priſoner 

mal. had uttered it, knowing it to be forged, with an in- 
tention to defraud, Virſt, the Bank of England; 
Secondly, Thomas Shaw; and Thirdly, Neis 
Cockſedge and Maitland. 

Tn PRISONER was a native of France, receiving 
daily ſupport, as an emigrant Frenchman, from the 
bounty of the Engliſh Government. On the 24th 
October 1797, he received two notes in a letter, 
which he faid came from his brother at TTamburg|t, 
one of which was for the ſum of thirty pounds 
On the 6th November following he depoſited the 
note in queſtion with 7homas Shaw, a man who kept 
a gambling-houſe in Jermyn-/ireet, near St. James“ 
Gare, and LEWIS at this time, had the manage 

ment 
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ment or a Rouge et Noir table in Leice/ter-fields, 


for the ſum of five pounds ; but Shaw having paſſed 
it for the whole of its nominal value, it was dif- 
covered to be a forgery, and the priſoner was ap- 
prehended on the 11th November, at his lodgings 
at No. 10, in J/ardour-ſtreet, in Orford- road. and 
his papers, which were pointed out by himſelf as 
belonging to him, were ſeized by the police officers. 
He was examined on the ſame day before the 
Magiſtrates at TE PUBLIC OrrICE in Bow-/treet, 
and on its being proved that his examination was 
not taken down in writing, viva voce teſtimony was 
admitted on his trial of what he ſaid on that occa- 
ſion, On the note being produced to him, he ad- 
mitted that it was the ſame he had given to Thomas 
Shaw, and ſaid poſitively, ſeveral times, that he 
had found it, together with a note of twenty 
pounds, one evening in Leice/ter-ſquare, folded in 
a piece of paper reſembling the cover of a letter, 


and that he had paſſed the twenty pound note at @ 


common gambling-houſe in Suffolk-/treet, near 
Charing-croſs. On this confeflion he was committed 
tor further examination. During his confinement, 
the officer who had the cuſtody of his papers carried 


them, by order of the Solicitor of the Bank, to the 
briſoner, who, on looking them all over, found the 


cover of a letter, a half theet of letter-paper, which 
he ſaid was the paper that had incloſed the notes. 


On the 9th December, and while the priſoner was 


thus in confinement, the landlady of the houſe 
here he had lodged, gave to the police officers a 
letter which had that day been left at her houſe 
trom the poſt-office, directed. 4 Monſ. Huet, 
No. 10, Wardour-flrcet, Oaſford- road; and 

| which, 
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CASES IN CROWN LAW. 
which, on being opened by the Solicitor of the 
Bank, was found to be dated © Altona, 224 No- 
vember 1797 ;” to be written as from his brother, 
in the French language; and to contain a note for 
twenty-five pounds, of the ſame ſpecies of manu 
facture as that on which the priſoner was indicted; 
but there was no name ſubſcribed to it. It com- 
plained of the deep diſtreſs of the writer; of the 
negle& of his friends ; and of his reſources being 
nearly exhauſted, concluding, © I am in ſuch mi- 
“ ſery that there is nothing I would not undertake; 
„but although I am convinced that you have 
not acted ſincerely towards me, I ſtill give way 
sto a ſentiment of which I was always the dupe to 
you: You will find incloſed, a bill of twenty-five 
* pounds. Remember—be very prudent and cir- 
*© cumſpect in your conduët; do not expoſe your- 
* ſelf in making the moſt of it, whatever be your 
e fituation ; but do not forget that I am very un- 
© happy, and continue to ſend me ſomething. 
*© Prove to me that you have a deſire to oblige me. 
I hope you will not be indiſpoſed at the re- 
ceipt of my letter, and that you will anſwer me 
* as ſpeedily as poſſible.” On the 27th December 
the priſoner was again carried to Bow-ſtreet for 
further examination; and on being again queſtioned 
how he had come by the note ſtated in the indict- 
ment, he ſaid, that he had received it in a letter 
from his brother, at Altona ; and that the cover of 
the letter was among the papers which had been 
ſeized at his lodgings; and on its being produced, 
he ſaid that was the cover. The letter dated 22d 
November 1797, was then folded up, and ſheweld to 
him, and on being aſked if he knew the writing 
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of the direftion on the back of it, he a Des 


r d;“ and to the queſtion, whether it was his 


brother's writing, he anſwered, TFes;“ but on 


being again aſked the ſame queſtion, after he had 


opened the letter, and read part of it, particularly 


the concluſion, he burſt into a flood of tears, and 
ſaid, 1 do not !—T do not know whoſe writing it is, 
— The contents 


*© nor is the letter intended forwyne ! 
of this letter had been tran{ited into Englith, by 


Elias Buzaglo, a profeſſed tranſlator of languages, 


who ſwore it was a faithſul tranſlation. 


959 


1798. 


VET'S 
Cask. 


Tux CouNnsEL for the Crown offered to give this Mr. Fielding 


tranſlation in evidence at the trial, to prove that he 
knew the note which he had uttered to Thomas Shaw, 
was a forged note: but, 


Mr. 


Knowlys 


Tuk COUNSEL for the pr iſoner contended, that Mr. Knapp. 


as this letter had never been in the priſoner's poſ- 
ſeſſion, as it had not even been delivered at his 
lodgings until after he had been nearly a month in 
cuſtody ;_ and as his admiſſion that the ſuperſcrip- 
tion of it was his brother's hand-writing, could not 
affect him with any knowledge or adoption of the 
contents, it could not be read in evidence againſt 


him; and a caſe of a ſimilar nature was cited to 
have occurred on the trial of Mr. Horne Tooke, © 


tor high treaſon, where the evidence of papers, found 
ſome days ſubſequent to the apprehenſion of the 
priſoner, in the hand-writing of perſons connected 


with the conſpiracy charged, was rejected, becauſe 
it did not appear that the papers exiſted prior to the 


prifoner being apprehended ; and that it was im- 
poſſible a letter that did not arrive until a long 


time after the priſoner had been in cuſtody, which had 


never been in his poſſeſſion, and which he had never, 
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1798. by any a& of his own adopted, but which way 
merely the act of a ſtranger reſiding in a foreign 
country, and not proved to be connected with him in 
the offence charged, could be made to affect him by 
any rule of law. tg as Eo 

Tux Couxr, however, concurred in receiving 
the evidence, and the tranſlation of the letter was 
read accordingly. | 

Tuk Jury ſound the priſoner guilty ; but the caſe 
was ſaved for the opinion of THE TWELVE Ju pots. 

Tux Judges, it is ſaid, were of opinion that the 
letter ought not to have been received in evidence; 
but no declaration - of this opinion was ever pub- 
licly made, but the priſoner received a free pardon, 
and was diſcharged from Newgate. 


HuerT's 
Cass. 


Cask 290. The KING again NICHOLAS ABRAHAT. 


If a cornfac- Ar the Lent Aſſizes for the county of Surry, 


tor purchaſe g . 
a veſſel laden holden at Kingſton, in 1798, Nicholas Abrahat was 
with corn, tried before Mr. JusTICE BuLLER, on the ſtatute 
and ſend his : 8 

lighter to 24 Geo. 2. c. 45. for ſtealing five quarters of oats 
— 1 from a barge on the navigable river Thames, the 
looſe bulk, property of John Hobi, James Brown, and £6: 
and the ligh- : | 
terman con- Ward Cole. 


trive to have TE proſecutors were cornfactors, carrying on buſ- 
a certain | : 3 : 55 , 
portion of it neſs at their wharf, ſituate in Milford - lune, in the 


put into Strand. The priſoner was their ſervant, and had 
ſacks by the | : 
meters on board the ſhip, and take the corn ſo ſacked feloniouſly awa!, 


immediately from the ſhip, he may be indicted for ſtealing the property of tit 
cornfactor, although it was never put into his hghter, or otherwiſe reduced 
into the corn- factors poſſeſſion. | | 
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been employed by them, many years, in ſuperin- 1798. 
n tending the unloading of corn veſſels. The proſe- 
n cutors had purchaſed two hundred and forty quarters 
90 of oats, on board a Dutch veſſel lying on the Surry 
ide of the Thames, of which the five quarters in 


ABRAHAT'S 
Cask. 


18 queſtion were part. While the corn- meters were in 
0 the act of unloading the oats from the Dutch veſſel 
into the proſecutors barge, the priſoner with another 
le perſon came along fide in a boat, and handed ten 
6 empty ſacks on board the Dutch veſſel. The pri- 
he ſoner defired that the ſacks might be filled with: 
e oats and tied, ſaying, they were going to be put 
ub- into an up-country lug-boat. He allo deſired that 
= the account of the oats put into the ſacks might be 
carried to the ſcore, and not a ſeparate account 
made of them. The whole of the two hundred and 
torty quarters of oats, excepting the five quarters 
put into the ſacks by the prifoner's deſire, were. 
loaded in looſe bulk into the proſecutors barge. 
after the lacks were filled, a perſon, by the priſon- 
_ e's direction, took them away trom the veilel to 
- Hlorfleydown:ftairs, where they were delivered to the 
5 | perfon who purchaſed them of the priſoner. The 
- priioner had never been employed by the proſecutors 
5 t» fell corn for them; nor was he authoriſed ſo 
FL to do. 
| Tur Jury found the 3 guilty ; but the 
Wo learned Judge ſaved the cafe for the opinion of the 
+ Judges. | Fl 
2 at the Summer Aſſi zes for Surry 1798, holden 
. before Lon Dp KEN VON, at Guildford, the priſoner 


of the received judgment of death, the Judges being of 
duced BW opinion that the conviction was right. | 
been Vo. II. K K | The 
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Car 291. 3 . — | 
T The KINO againſt Jonn SeEARs. 
If a cornfac- | 


tor purchaſe Ar the Lent Aſſizes holden at Kingſton, for the 
with corn, County of Surry, in the year 1798, John Spears 
and ſend his was tried before Ma. Jusrick BULLER, on the 
. ſtatute 24 Geo. 2. c. 45. for ſtealing five quarters of 
= arid of oats, the property of Jumes Brown, John Bocill 
a delivery ofand Edward Cole, from, a barge on "he navigable 


the corn on 
ala river Thames. 


lighter, puts THE proſecutors. were cornfaors, carrying on 
ae of buſineſs at their wharf, ſituate in AMilford-lane, in 
the corn- the Strand. The priſoner was employed in the ſer. 
roach the Vice of the proſecutor as a lighterman ; and on the 
Iighterman Gth February 1798, was ordered to go with his 
never deli- 
vers it at the barge to a ſhip lying on the river Thames, at E/. 
re lane, in the county of Spry, to bring from thence 
two hundred and twenty-five quarters of oats, which 
had been purchaſed by the proſecutors. On the 
priſoner's arrival with the barge at the ſhip, he de- 
fired the corn-meter to put five quarters of the oats 
into ten ſacks, which appeared to be flour or meal 
ſacks, and not regular corn ſacks. The ſacks, when 
ſo filled, were placed on he cabin of the barge ; tle 
two hundred and twenty quarters being loaded into 
the barge in looſe bulk. The corn- meter ſoon after: 
wards going up the river, ſaw the barge lying i 
Mill Stairs, two or three hundred yards from tht 
place where the loading was taken in, and obſerved 
that the ten ſacks, containing five quarters of oats 
were not in or upon the barge. On the oats being 


meaſured on the arrival of the barge at the profe- 


ters were contained in the barge, and were all a 
1 loole 


cutors wharf, only two hundred and twenty qua! 


John | 
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looſe bulk, not any oats in ſacks ne on board the 1798. 
barge. . : 


8 2 
Taz priſoner was found guilty; hd the learned "6,5. 


 Cass. 
0 Judge ſaved the caſe for the opinion of the Judges. | 
r Ar the Summer Aſſizes for Sur Ty, hol&cn at Guild: 
Ie ford, before Lord KENxOx, the priſoner received 
of judgment of death ; the Judges being of pinion 
„that the en! was richt. Bo TOY: 
le 8 
on . 
In 
er- 


The KinG againſt Jonx Corrixs. 
the 

bis Ar the Old Bailey in September Seffion, 1798 ir 4 futute. 
aſt- John Collins was tried before Sir A. MacyoxALn, Pas. CE 
nee Chief Baron; preſent Mr. Josrick ASHnHuRsT; a duty on 
uch 


and MR. JusricE Rookx, for forging hat Namps | hats, and di- 


Cask 292. | 


; rect a ſtamp 
the contrary to the ſtatute 36 Geo. 3. c. 125. on paper 
de- Tux indictment” ſtated, That John Collins, late 3 
oats of the pariſh of S. Luke, in the county of An e to be 
meal * dleſer, labourer, on the 11th July, in the 38th each has 
chen Wh © year, Ke. with force and arms, &c: teloniouſly * fold ; and a 


ſubſequent 
did counterfeit and forge, and procure to be ature, as 


© counterfeited and forged, a ſtamp and mark to 2 3 


' the 


after. © reſemble a ſtamp and mark then and there directed enact, that 
3g 0 be uſed in purſuance of a certain Act of Parlia- ot the 
m the Bil © ment made at Weſtminſter in the county of Mid- ag re- 
erved Wi © dleſex, in the 36th year of the reign, &c. in- ſtamped pa- 
0a, Bi tituled, An Ad for the better Colletion of the we 3 
being Duty on Hats,” for the purpoſe of denoting the and that a 
proe- I ſtamp duty of two ſhillings, charged by virtue ftamp. de- 


noting the 
qual duties impoſed by the former act ſhall be affixed on the lining of each Bat, an 


Il in * ietment expreſsly on the latter ſtatute, concluding in the fngular 
a vunber, i 15 good. 
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of the ſtatute in ſuch caſe made and provided, for 


every felt or wool, ſtuff or beaver hat, or any 


leather or japanned hat exceeding the price or 


value of twelve ſhillings, which ſhould be uttered, 


vended, or fold by any perſon or perſons taking 


out, in purſuance of the ſtatute in ſuch caſt 


„ made and provided, a licenſe for uttering q 


{© yending in Great-Britain, by retail, any hat, 
% commonly called or known by the name of fel 
© or wool, ſtuff or beaver hats, or any leather or 


“ Japanne( hats, with intent to defraud our fiid | 


Lord the King; in contempt of our ſaid Lor 
„the King and his laws: againſt the peace, &c. 
„and againſt the form of the ſtatute in ſuch cal: 
e made and provided.” There was a ſecond count 
charging © the forging and counterfeiting a ſtamp 
or mark to reſemble a ſtamp or mark then and 
there v/ed in purſuance of a certain act of par 
„ liament, intitled, * An AR for the better Col 
* leftion of the Duty on Hats, &c.“ a third count 
for feloniouſly counterfeiting and reſembling tht 
** impreſſion of a certain mark then and there 
directed to be uſed, &c.“ and a fourth count © to 
© felonioufly © counterfeiting and reſembling tit 
© impreſſion of a certain mark then and ther 
fen, Kc.” 4 
Tue priſoner, together with one Barnet Solomon! 
a Jew pedlar, and ſeveral others, were apprehend 
on the day laid in the indictment, by the Polis 
Officers, at a houſe in Chequer-alley, near Bunkhil: 


ſtamp in queſtion was forged, with the linen read! 
damped, the plate upon the jigger, the grate to a 


the jigger on, with charcoal underneath it, and et 
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or other material and apparatus complete for printing ; 1798. 
* and the impreſſions that had been taken off were "ard Coun! 1 
5 ing over lines to dry. The ſtamp was proved to be. a bo: g 
l, counterfeit ſtamp, and Barnet Solomons, who was qi 
no admitted an evidence for the Croyn, proved that ö 
of it had been made and uſed by the pr] iſoner. | | 
Or Solomons admitted that he had been tried at the The record nf 
at, 01d Bailey above two years before, by the name of eee it | | 
felt Barnet Bennet, for coining halfpence, and there- 1 I! 
0 e aa e | 
d Ma. SERJTEANT SHEPHERD, the priſoner's Coun- 2 conviet for [| 
coining can 1 
ord ſel, objected, that he was not a competent witneſs, be a witneſs, 1 
de. until the record of his conviction had been pro- | 
caſe duced ; and until it had been proved that he had ſuf- 
Junt tered the ſentence of the law, and this proof was ac- 1 
amy cordingly given by the Council for the Crown. | 
and By the ſtatute 24 Geo. 3. c. 51. ſ. 1. it is enact- Wy} 
pat: ed, that all perſons uttering or vending in Great i} 
Col ** Britain, by retail, any hats, commonly called or Mj 
-0unt „known by the name of felt or wool, fluff or i | 
the * beaver hats, or any leather or japanned hats, ſhall ö 
there annually take out A LICENSE for that purpoſe; | 


6 {qr that for every ſuch hat exceeding the Price or 
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x the value of 7welce ſhillings, which thall be uttered, 
then 8 vended, or ſold by any perſon or perſons taking 

out ſuch licenſe, there thall be charged A STAp l 1 
mom e bor of to ſhillings; that in order to ſecure mf 
zende the faid duty, every fuch perſon ſhall apply to Ms 
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_ the Commiſſioners of Stamps for paper tichets, - "Mi 
ſtamped with the ſeveral and reſpective duties "Mt 
thereby impoſed, to be paſted orgaftixed by the 
. perſon or perſons ſo uttering or vending ſuch 
hats, to the lining in the dd of the crown of 
* ſuch hat or 3 in ſuch manner and form as 
K K 3 ** the 


- 
* 


** 


„ 


ö _— 5 
E 


— 
. 


x, 8 


ee ä 
n — WJ 4 * ** * 


— ye.) 
Wan 


CASES IN CROWN LAW. 


© the ſaid Commiſſioners ſhall direct; and that if 
any perſon ſhall counterfeit or forge, or procure 
© to be counterfeited or forged, any ſtamp or mark 
{© directed or allowed to be uſed by this Act for the 
+ purpoſe of denoting the duties by this Ad 
e granted, or ſhall counterfeit or reſemble the im- 
e preſſion of the ſame, with an intent to defraud 
„ his Majeſty, his heirs and ſucceſſors, of any of 
«© the ſaid duties; or ſhall privately or fraudulently 
{* uſe any ſeal, ſtamp, or mark, directed or allowed 
*« to be uſed by this Act, with intent to defraud 
* his Majeſty, his heirs and ſucceffors, of any of the 
s faid duties, every perſon fo offending ſhall ſuffer 
* death as a felon, without benefit of clergy.” 

Bux 36 Geo. 3. c. 125. f. 1. it is enacted, that 
© ſo much of the 24 Geo. 38. c. 51. as relates to the 
** fluing of /amped paper tickets by the Commil- 
e ftoners of the Stamp Duties, or to the affixing 
ſuch ſtamped tickets in or upon the hats liable 
to thefaid duties by the reſpective dealers in ſuch 
thats; and all penalties and proviſions therein 
contained for enforcing the due collection of 
* the ſaid-duties, thall ceaſe and determine, and 
that from thenceforth the ſaid duties thall be 
© raifed, levied, collected and paid under the pro 


viſion and 4ubjea”to the penalties therein attel 


contained and expreſſed.” The ſtatute then pro- 
ceeds to authoriſe the Commiſſioners to provide 


proper ſtamps, and enacts, „that the rates of duty 
by the 24 Geo. 3. c. 51. impoſed, ſhall be cal 


culated at, and according to, the full price and 


value of the hats in reſpect of which ſuch duty 


«« ſhall be charged, and of all the mountings and 


other ornaments (except gold and ſilver lace) 
| | | « ſold 
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« ſgld or expoſed to ſale therewith, and that all 
„hats which thall be fold and delivered, ſhall, pre- 


« vious to ſuch delivery, be lined or covered in 
the inſide of the crown thereof with-filk, linen, 
or other proper materials whereon a durable mark 


or ſtamp can conveniently be affixed, to denote 


the duties by the ſaid recited Act 24 Geo. 3. c. 51. 
* impoſed, and on which materials a ſtamp or mark 
to be provided by the ſaid Commiſſioners in pur- 
* ſuance of this Act, ſhall have been ſtamped or 


marked according to the rate of duty calculated 


* as aforeſaid, and according to the direction of 
„ this Act.” The ſtatute then further enacts, ** that 
if any perſon or perſons ſhall counterfeit or forge, 
* or procure to be counterfeited or forged, any 
** ſtamp or mark directed to be allowed, or uſed, or 
provided, made or uſed, in purſuance of this Act, 
© or thall counterfeit or reſemble the impreſſion of 


the ſame, with intent to defraud his Majeſty, his 


„ heirs or ſucceſſors, or ſhall utter, vend, or ſell, 
or expote to ſale, or cauſe or procure to be utter- 
'* ed, vended, or fold, or expoſed to ſale, any 


piece of ſilk, linen, or other material or thing, 
with ſuch counterfeit mark or ſtamp thereon, - 


knowing ſuch mark or ſtamp to be counterfeited, 
or if any perſon ſhall privately or fraudulently 
* uſe any ſtamp or mark directed or allowed to 
be uſed by this Act, with intent and deſign to 
* defraud his Majeſty, his heirs and ſucceſſors, of 


any of the ſaid duties, then every ſuch perſon ſo 
offending ſhall be adjudged a felon, and ſhall 
© ſuffer death, as in caſes of felony, without benefit 


(i of clergy. ”% 
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MR. SERJEANT SHEPHERD aud Mr. KNAPP took 
two objections, on theſe ſtatutes in favour of the pri- 
ſoner. 


See Rex v. THE FIRST OBJECTION was, that the indi&tment 


Morgan, 
2 Stra. 1006. 


was inſufficient, inaſmuch as it charged the priſoner 
with having forged a ſtamp to denote a duty charged 


by virtue of the ſtatute 36 Geo. 3. c. 125. whereas 


this {ſtatute does not charge any duty at all, and 
therefore it ought to have alleged that he had forged 
a ſtamp to denote a duty charged by virtue of the 
eo 3. c. 51. 1 

THE SECOND OBJECTION was, that the indict- 
ment ought to have concluded in the plural num- 


ber, © againſt the form of the ſtatutes.” 


Bor the priſoner was convicted; and the Court 
on theſe objections ſaved the caſe for the opinion of 
THE TWELVE JUDGES. 

MR. BARON PERRXN, in December Seſſion 1798, 
ordered the prifoner to be put to the bar, and de- 


livered the opinion of the J udges as follows :—The | 


queſtion in this caſe ariſes upon the two ſtatutes 
Ged. 3. c. 51. and $6 Geo. 3. c. 125. The 
firſt, among many other duties, impoſes a duty ot 
two ſhillings upon all hats of a certain value, order- 
ing by the eighth ſcction a ſtamp, ſuch as the Com. 
miffioners ſhall direct, to be put upon the lining in 
the crown of each hat; and by the twenty-fiith icc- 
tion making the counterfeiting of ſuch ſtamp ! 
capital oftence. But the Legiſlature afterwards, Þy 


36 Geo. 8. c. 125. thought proper to impoſe the 
fame duty by theſe words, „“ and that from thence- 
« forth the ſaid duties ſhall be raiſed, levied, col 


„ lected, and paid under the proviſions, aud fub- 
| | 66 160] 
ject 


CASES IN CROWN LAW. 


«© ject to the penalties therein after contained and 


UK expretſed ;” and to direct a different kind of 
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ſtamp to be uſed, and thereby repealed ſo much of <a. 


the 24 Geo. 3. c. 51. as related to the mode of 
placing the ſtamp in the hats that were liable to the 
duty ; that is, inſtead- of fixing a ſtamped ticket in 
the crown of the hat as directed by the 24 Geo. 8. 
c. 51. the 36 Geo. 3. c. 125. directs that the lining 
it{elf hall be ſtamped ; and by. the nineteenth ſec— 
tion, makes the counterfeiting ſuch new ſtamp a 
capital offence. It was contended in favour of the 
priſoner, that as the duty is impoſed by one ſtatute, 
and the ſtamp denoting its payment is directed by 
another, the 1mndictment ought to have concluded 
in the plural number, “ againſt the form of the 
* ſlatutes in ſuch caſe made and provided ;” and 
not as in the preſent caſe, againſt the form of the 
ſtatute, in the ſingular number only. But it is very 


|. clear that the whole of the ſtatute 24 Geo. 3. C. 51. 


ſo far as it relates to the offence charged, is repealed ; 
for there is no part of the 24 Geo. 3. c.51. adopted inthe 


36 Geo. 3. c. 125. except only ſo far as it ſays, ** that 


* the rates of duty by the 24 Geo. 3. c. 50. impoſed, 
* thall be calculated according to the full value of 
* the hats, and that all hats, in reſpect to ſuch 

duty, thall, before they are fold, have a ſtamp 

put upon the lining fo denote the duties by the ſaid 
© recited aft 24 Geo. 3. c. 50. impoſed :” ſo that it 
ſeems the whole of the proviſions of that ſtatute, ſo 
tar as it relates to the counterfeiting ſuch ſtamps, 
are entirely done away : and the Judges, who all 
allembled on this queſtion, on the firſt day of the 
laſt term, are clearly of opinion, upon the authority 


or 
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1798. of the caſe of Horthbury v. Levingliam (a), that the 

ee 20 concluſion of the preſent indictment is perfectly 

Casz. right, and that the priſoner at the our: oy; been 
e convicted. 


1799. 


Cast 293. The KiNnG againſt ELIZABETH TAN Dv. 
The charge 
in an indict- ] HE priſoner was tried before Ms. JusTiIcr 


ment on 


15 Geo. 2 Hears, at the Old Bailey, in . Seſſion 
c. 8. ſ. 3. for 1799. | 


uttering falſe 
nee WAR Tux firſt count of the indictment charged, that 


or oftener, a Eli: zabeth, the wife of Nathaniel T, andy, labourer, 


within te 
days, muſt, * onthe 15th December, &c. with force and arfns, at 


to warrant 46 London, aforeſaid (that is to lay) at the pariſh of 


the years in- 


priſßonent in- St. Giles without Cripplegate, in the ward of 


flicted by the . 


"third fon © Cripplegate without, in the city of London, one 


of the AQ, ©* piece of falſe and counterfeit. money, made and 
be contained | 


in one count. 


* 


3 — 3 — — 


(a This v Was an 1 ation of treſpaſs quare vi et armis cepit chaſiavit 

27 impar cavit averia carice „ &c. contra formam ftatuti. The defen- 
dant took an exception that the declaration was too general, for that 
the plaintiff ought to have declared upon the fatute in particular, 
inaſmuch as there are two, ſatutes againk the taking of beaſts of 
the plough ; but Tas CovrrT faid, that con!ra formam tali | 
good, although there are ſeveral ſtatutes. 1 Sid. 344. —Aud in tie 
report of this cafe, the caſe of Toptelif qui tam v. Waller, is re. 
ferred to, hich - Was an information of v/ary concluding © age) 
«« the form of the ſeatute in ſuchicaſe made and provided; and 
it was moved in arreſt of judgment, becauſe no certain ſtatute. But 
the ex ception was not allow ed; for. «c ' againſ the form. of the faut, 
althou gh upon dir ers ſtatutes bf afury, is well enough in an in- 
CALLS: Vaillant's Edit. Dy er, 347. See alſo Rex. V. Wa, 
Owen's Rep. 135. and Hawk,.P. G&::&h, 25. ſec. 117. 
8 % counter: 
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« counterfeited to the likeneſs and fimilitude of a 
piece of good, lawful, and current money and 


« filver coin of this realm called Ax HaLF CROWN, 


« as and for a piece of good, lawful, and current 
© money and filver coin of this realm called Ax 


„ HALF CROWN, then and there unlawfully, un- 


« juſtly, and deceitfully did utter to one George 
« Swinburne, the the ſaid Elizabeth Tandy, at the 
time when ſhe ſo uttered the ſaid piece of falfe 
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and counterfeit money, then and there well know- _ 
„ing the ſame to be falſe and counterfeit, in con- 


** tempt, &c. to the evil example, &c. and againſt 10 


the ſtatute in ſuch caſe made and provided.. 
The ſecond count charged, ** that the ſaid Elixa- 
«* beth Tandy, on the ſame day, &c. one other 
piece of falſe and counterfeit money, made and 
counterfeited to the likeneſs and ſimilitue of a piece 
of good, lawful, and current money and filver 
coin of this realm called Ax HALF CROWN, as 


and for a piece of good, lawful, and current 


money and ſilver coin of this realm called Ax 
* HALF CROWN, then and there unlawfully, un- 
** juſtly, and deceitſully did utter to the ſaid George 
* Swinburne, the the ſaid Elizabeth Tandy, at the 


time when the ſo uttered the ſaid laſt mentioned 


piece of falſe and counterfeit money, then and 
there well knowing the ſame to be falſe and coun- 
terfeit; in contempt, &c. to the evil example, 


Kc. and againſt the form of the ſtatute 1 in ſuch 


* caſe made and provided.” 
The ſtatute 15 Geo. 2. c. 28. ſ. 2. after reciting 


that the uttering of falſe money, knowing it to be 


falſe, is a crime frequently committed all over the 


Ungdom, and that the offenders therein are not 


*« deterred 
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deterred by reaſon that it is only a miſdemeanor, and 


—— the.puniſhment very often but ſmall, though there 


'Tanpy's 
CAs E. 


be great reaſon to believe that the common utterers 
of ſuch falſe money are either themſelves the coiners, 
or in confederacy with the coiners thereof, EN ACIS, 


that if any perſon whatſoever ſhall utter or tender 


in payment auy falſe or counterfeit money, knoy- 
ing the ſame to be falſe or counterfeit, to any 
** perſon or perſons, ſuch perſon ſhall ſuffer jr 
* months impriſonment, and find ſureties for good 
behaviour for ſix months more, &c. and if the 
*« fame perſon thall be convicted a ſecond time cf 
the like offence, &c. ſuch perſon ſhall ſuffer ty 
*« years impriſonment, &c. and if the ſame perſon 
** ſhall afterwardssoffend a third time in uttering or 


* tendering in payment any falſe or counterfeit 


* money, he thall be guilty of felony without 
e benefit. of clergy.” — The third ſection of the 
ſtatute then enacts, that if any perſon whatlo- 
ever {hall utter or tender in payment any falle 
or counterfeit money, knowing the ſame to be 
« falſe or counterfeit, to any perſon or perſons 
and ſhall either the ſame day, or within the ſpace 
of ten days then next, utter or tender in pay- 
ment any more, or other falſe and counntericit 
money, knowing the ſame to be falle or coun- 
terſeit, to-:the ſame perſon or perſons, or to any 
other perſon or perſons, &c. ſuch perſon ſhall be 
deemed and taken to be a common utterer of 
„ falſe money, and ſhall ſuffer @ year's impriſoi: 


cc 


cc 


cc 


cc 


cc 


* went, and find ſureties of good behaviour tor 
„two years more, &c.” NT 
This cafe was fully proved; but a doubt arof 


whether the two facts of the priſoner hay! ing uttered 
tus 
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two different counterfeit half crown pieces to George 1799. 
Swinburne on the ſame day, were properly charged . 
in two ſeparate and diſtin& counts for the purpoſe G : 
of warranting a conviction on the third ſection of the 
foregoing ſtatute; or whether they oughr not for that 
purpoſe to have been laid in one count only? 
Tux priſoner was found Guilty, but on the above 
doubt no judgment was paſſed, and the point was 
reſerved for the conſideration of TE "TWELVE 
JUDGES. * 6939 lg a vo nde 
AvD THE TWELVE Jo pes were unanimouſly. of 
opinion that a judgment of fav months impriſonmeunt, 
Kc. only, could be paſſed upon the priſoner under the 
{ccond ſection of the ſtatute; for that to warrant the 
greater puniſhment inflicted by te third ſection, the 
two facts of uttering ſhould be charged in one 
count. Of OOH I H61S af | 1 
Axp ſentence was paſſed accordingly ; the term 
ot the impriſonment to be computed from the time 
when ſentence ought to have been paſſed. _ 


9 
2 
1 d — 


iE enn 


Ar the Old Bailey in Fehruary Seſſion 1799, Previous to 


4 5 A 0 0 k th fl 
Jo/eph Bazeley was tried before Jof SILVESTER, theflatuts - 


Fiq. Common Serjeant of the city of London, for Geo.3. e. 85. 
if a banker's 


feloniouſly ſtealing on the 18th January preceding, clerk, or 


a Bank-note of the value of one hundred pounds, 1 
the property of Peter Efaaile, Sir Benjamin Ham to receive 

| „ 75 ; Bank-notes 
melt, Witham Eſdaile, and John Hammett. „ 
at the ſhop counter, inſtead of putting them into the caſh or bill drawer, ſe- 
creted them and converted them to his own uſe, it was a mere breach of truſt 


The KING againſt. Jos EPH; 


ad not feloxy; for the property never was in the banker's poſſeſſion, but ſuch a 


taking is now made felony. 


'THE 
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Tur following facts appeared in evidence. The 


priſoner, Joſeph Bazeley, was the principal teller at 
the houſe of Meſſrs. Eſdaile's and Hammett's, bankers, 


in Lombard-ftreet, at the ſalary of 1001. a year, 
and his duty was to receive and pay money, notes, 
and bills, at the counter. The manner of conduct- 
ing the buſineſs of this banking-houſe was as fol- 
lows': There were four tellers, each of whom had a 
ſeparate money-book, a ſeparate money-drawer, and 
a ſeparate bag. The priſoner being the chief teller, 
the total of the receipts and payments of all the 
other money-books were every evening copied into 
his, and the total balance or reſt, as it 1s techni- 
cally called, ſtruck in his book, and the balances 


of the other money-books paid by the other tellers 


over to him. When any monies, whether in caſh 


or notes, were brought by cuſtomers to the counter 
to be paid in, the teller who received it counted it 


over, then entered the Bank-notes or drafts, and 
afterwards the caſh, under the cuſtomer's name, in 
his book; and then, after caſting up the total, it 
was entered in the cuſtomer's book. The money 
is then put into the teller's bag, and the Bank- notes 
or other papers, if any, put into a box which ſtands 
on a deſk behind the counter, directly before ano- 
ther clerk, who is called the caſh book-keeper, who 


makes an entry of it in the received caſh-book in 


the name of the perſon who has paid it in, and 
which he finds written by the receiving teller on 
the back of the bill or note ſo placed in the drawer, 
The priſoner was treaſurer to an aſſociation called 
The Ding Dong Mining Company ;” and in the 
courſe of the year had many bills drawn on him by 


the company, and many bills drawn on other per- 
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ſons remitted to him by the, company. In the 
month of January 1799, the priſoner had accepted 0 
pills on account of the company, to the amount of 
112“. 4s. 1d. and had in his poſſeſſion a bill of 1664. 
7s. 3d. belonging to the company, but which was 
not due until the 9th February. One of the bills, 
amounting to 1001. which the priſoner liad accept- 
ed, became due on. 18th January. Mr. William 
Gilbert, a gr ocer, in the Surryrroad, Black-friars, 
kept his caſh at the banking-houſe of the proſecutors, 
and on the 18th January 1799, he ſent his ſervant. 
George Cock, to pay in 1371. This ſum conſiſted 
of 1227. in Bank- notes, and the reſt im .cath. One 
of theſe Bank- notes was the note which the pri- 
{oner was indiéted for ſtealing. The priſoner. re- 
ceived this money from George Cock, and after 
entering the 137“. in Mr. Gilbert's Bank-book, en- 
tered the 15/. cath in his money-book, and put over 
the 227. in Bank- notes into the drawer behind him, 
keeping back the 1000. Bank- note, which he put 
into his pocket, and afterwards paid to a banker's 
elerk the ſame day 2 at a clearing-bouſe. i in Lombard- 
ſteet, in diſcharge of the 1001. bill wWhieh he had 
accepted on account of the Ding Dong Mining 
Company. To make the A Mr. Gilbert's Bank- 
book, and the ſum in the book of the banking 
houſe agree, it appeared that a unit had been added 
to the entry of 371. .to the, credit. of Mr. Gilbert, in 
the book of the banking-houſe, but it did not ap- 
pear by any direct proof that this alteration. had been 
made by.the priſoner ; it appeared however that he 
had made a confeſſion, but the confeſſion having 
been obtained under a promiſe of favour, it was not 
given in evidence. | £ 
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1799. Ma. Consr and Mu. Jacksox, the priſoner's abu 

— Counſel, ſubmitted.to the Court, that to conſtitute has, 

Casz. A larceny, it was neceflary in point of law that the his 

property thould be taken from the poſſelſion of the put, 

proſecutor, but that it was clear from the evidence the 

in this caſe, that the Bank-note charged to have caſe 

been ſtolen, never was either in the actual or the "448 

= - conſtructive poſſeſſion. of E/daile and Hammett, and plat 
[5 "= that even if it had been in their poſſeſſion, yet that Poſſe 
„ | from the manner in which it had been ſecreted by the is cl 
lt the priſoner, it amounted only to a breach of truſt. Wn 
Tux Covrr left the facts of the caſe to the con- , 5M 

ſideration of the Jury; and on their finding the have 

priſoner GuiLTy, the caſe was reſerved for the WWF und 

opinion of THE TWELVE JUDGES on a queſtion, to h 

whether under the circumſtances above ſtated, the a fe] 

taking of the Bank-note was in law a /elonious tai WF T 

ing, or only a fraudulent breach of truſt. ſecu 

Tux caſe was accordingly argued before nine of mere 

(1) Lord the Judges (1) in THE EXCHEQUER CHAMBER on F. 

Hi . Saturday, 27th April 1799, by Mn. Consr for the of ty 
= E . priſaner, and by MR. FIEL DING for the Crown. 3 
N 1 WN MN. Coxsr, for the priſoner, after remarking thit WF not, 
| i F — | ral on the proſecutor never had afqual poſſeffron of the WF con! 
Is Mr.B.Perryn. Bank- note, and defining the ſeveral offences of the | 
W 1 larceny, fraud, and breach of truft, vis. that Lan- eile 
= 6k Tp 5g CENY is the taking of valuable property from thc of | 
[3 rence, noſellion of another without his conſent and again/ Poſes 
$ Mr. J. Rooke. y ig will. Secondly, That FRaun conſiſts in obtain- actua 
aj ing valuable property from the poſſeſſion of another had | 
y with his conſent and will, by means of ſome artful WF clio 
| 0 device, againſt the ſubtilty of which common pru- muſt 
5 dence and caution are not ſufficient ſafeguarG. of it 


1 And, Thirdly, That Bazacn of TrusT is the of th 
[it | abuſe WF v0 
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abuſe or miſuſing of that property which the owner 
has, without any fraudulent ſeducement, and with 
his own free will and conſent, put, or permitted to be 
put, either for particular or general purpoſes, into 
the poſeſſion of the truſtee, proceeded to "_ the 
caſe upon the following points. 

FIRST, That the proſecutors cannot, in contem- 
plation of law, be ſaid to have had a confirufive 
polſelion of this Bank- note, at the time the priſoner 
is charged with havi *. tortiouſly converted it to his 

wn uſe. 

SECONDLY, That ſuppoſing the proſecutors to 
have had the poſſeſſion of this note, the priſoner, 
under the circumſtances of this caſe, cannot be ſaid 
to have tortiouſly taken it from that poſſeſſion with 
a felonious intention to ſteal it. 

TaiRDLY, That the relative ſituation of the pro- 


ſecutors and the priſoner makes this tranſaction . 


merely a breach of truſt ; and, 

FourTHLY, That this is not one of thoſe breaches 
of truſt which the Legiſlature has declared to he felony. 
THE FIRST POINT, viz. That the proſecutor can- 


not, in contemplation of law, be ſaid to have had a 
conſtructive poſſeſſion of this Bank-note at the time 
the priſoner is charged with having tortiouſly con- 
verted it to his own uſe.—To conſtitute the crime 


of larceny, the property muſt be taken from /e 
Pofe/ion of the owner; this poſſeſſion muſt be either 
actual or eonſtructive; it is clear that the proſecutors 
had not, upon the preſent occaſion, the au Ve. 
ſchion of the Bank- note, and therefore the enquiry 


muſt be, whether they had the conſtrufive poſſeſſion 


of it? or, in other words, whether the poſſeſſion 
of the e was, under the circumſtances of this 
vol. II. ES 1 - | caſe, 
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1799. caſe, the poſſeſſion of the maſter. Property in poſſeſ- 4 


ſion is ſaid by Sir Milliam Blackflone (2) to ſubſiſt 
only where a man hath both the right to, and alſo 
the occupation of, the property. The profecutors in 
the preſent caſe had only a right or title to poſſes 
the note, and not the abſolute or even qualified poſ- 


ſeſſion of it. It was never in their cuſtody or under 
their controul. There is no difference whatever as to 
the queſtion of poſſeſhon between real and perſonal 


property ; and if after the death of an anceſtor, and 
before the entry of his heir upon the deſcending 
eſtate, or if after the death of a particular. tenant, 
and before the entry of the remainder man, or re- 
verſioner, a ſtranger ſhould take poſſeſſion of the 
vacant land, the heir in the one caſe, and the re- 
mainder man, or reverſioner in the other, would be, 
like the proſecutor in the prſent caſe, only entitled to, 
but not pee of, the eſtate ; and each of them mui. 
recover poſſeſſion of it by the reſpective remedies which 
the law has in ſuch caſes made and provided. Sup- 
poſe the priſoner had not parted with the note, but 
had merely kept it in his own cuſtody, and refuſed, 
on any pretence whatever, to deliver it over to hs 
employers, they could only have recovered it by 
means of an action of trover or detinue, the fill 
of which pre-ſuppoſes the perſon againſt whom it is 
brought, to have obtained poſſeſſion of the property 
by lawful means, as by delivery, or finding; and 
the ſecond, that the right of property only, and not 
the poſſeſſion of it, either really or conſtruttively, 
is in the perſon bringing it. The priſoner rectived 
this note by the permiſſion and conſent of the pro 


ſecutors, while it was paſſing from the poſſeſſion of 


Mr. Gilbert to the poſſeſſion of Meflrs. £/davle's and 
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Hammett's; and not having reached its deſtined 


goal, but having been thus intercepted in its tran- 


ſitory ſtate, it is clear that it never came to the 
poſſelſion of the proſecutors. It was delivered into 
the poſſeſſion of the priſoner upon an implied con- 
fidence on the part of the proſecutors, that he 
would deliver it over into their poſſeſſion, but 
which, from the preſſure of temporary circumſtances, 
he neglected to do: at the time therefore of the 
ſuppoſed converſion of this note, it was in the legal 
poſſeſſion of the priſoner. To diveſt the prifoner of 
this poſſeſſion, it certainly was not neceſſary that 
he ſhould have delivered this note into the hands of 
the proſecutors, or of any other of their ſervants per- 
lonally ; for if he had depoſited it in the drawer kept 
tor the reception of this ſpecies of property, it would 
have been a delivery of it into the poſſeſſion of his 
maſters ; but he made no ſuch depoſit ; and inſtead 
of determining in any way his own poſſeſſion of it, 
he conveyed it immediately from the hand of Mr. 
(ritbert's clerk into his own pocket. Authorities are 
not wanting to ſupport this poſition. In the year- 
book, 7 Hen. 6. fol. 43. it is ſaid, © if a man de- 


liver goods to another to keep, or lend goods to 


another, the deliverer or lender may commit 
* felony of them himſelf, for he hath but jus pro- 
* prietatis; the jus poſſehonis being with the bailee,” 
and permitting one man to receive goods to the 
uſe of another, who never had any poſſc/fion of 
them, is a ſtronger caſe. So long ago as the year 
1687, the following caſe was ſolemnly determined 
in the Court of King's Bench on a ſpecial verdict : 
A ſervant, or journeyman, was employed to {ſell 
goods and receive money for his maſter's uſe ; he 
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1799. fold a large parcel of goods; received one hundred {MW ney 
Ne 7 and ſixty guineas for them from the purchaſer ; de- bet 
Casz. poſited ten of them in a private place in the cham- him 
ber where he ſlept ; and, on his being diſcharged of 0 
from his ſervice, took away with him the remaining laid 
one hundred and fifty guineas ; hut he afterwards, in 
in the night time, broke open his maſter's houſe, fill 
and took away with him the ten guineas he had hid Mr. 
privately in his bed-chamber ; and this was held to half 
be no burglary, becauſe the taking the money was Pen 
no felony; for although it was the maſter's money imp 
in right, it was the ſervant's money in poſſeffion Illt, 
and the firſt original act no felony. This caſe was it to 
cited by Sir B. Shower, in his argument in the caſ; er 
(3)1 Shower, of Rep v. Meers (3), and is ſaid to be reported by one 
W_ Gouldfborough, 186: but I have been favoured with the 
a manuſcript report of it, extracted from a collection her 


of caſes in the poſſeſſion of the late Mr. Reynolds houf 
Clerk of the Arraigns at the Old Bailey under the title lone! 
of Re v. Dingle, by which it appears that the ſpecial The 

verdict was found at the Eaſter Seſſion 1687, and ar- ſhop, 


gued in the King's Bench in Hilary Term, 3 Jac. 2d the p 

| and in which it is ſaid that the priſoner ought to have Pence. 
put the monies ſo received into his maſter's till, but aud 

that, inſtead of ſo doing, he hid them in his own trunk Buyh 

in his bed-room. The law of this caſe has been fe- of fo 

cently confirmed by the caſe of the King v. Bull. him « 

The priſoner, Thomas Bull, was tried at the Old turne 

Bailey January Seſſion 1797, before Ms. Jus. but 1 

Tice Hrartn, on an indifiment charging hin priſor 

with having ſtolen, on the 7th of the ſame mont!. mone 

a half-crown and three thillings, the property Wome 

of Nilliam Tilt, who was a confectioner, in Cech Tit a 

fide, with whom the priſoner lived as a jou at a c 
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all. neyman, and who having had, for ſome time 1799. [| 
le- before, ſtrong ſuſpicion that the priſoner had robbed 4 
= him, adopted the following method for the purpoſe Banana = M 4 | 
ed of detecting him: On the 7th January, the day 1 
ng laid in the: indictment, he left ouly four fixpences 1 
ds, in the till; and taking two halt-crowns, thirteen. f | 
le, ſhillings, and two fixpences, went to the houſe of 1 
hid Mr. Garner, a watchmaker, who marked the two 1 
to halt-crowns, ſeveral of the ſhillings, and the ſix- i] 
__ pences, with a tool uſed in his line of buſineſs, that 1 
ney impreſſed a figure ſomething like a half- moon. Mr. i 
Fon, Tilt, having got the money thus marked, went with 1 
Was it to the houſe of a Mrs. Hill; and giving a halt- 
als crown and three of the ſhillings to Ann Wil oN, 
by one of her ſervants, and five of the ſhillings _ 
5 the other ſixpence to Mary Buſhman, another of 
TR her ſervants, deſired them to proceed to his 
olds houſe, and purchaſe ſome of his goods of the pri- 
title WWF boner, whom he had left in care of the ſhop. 
ec The two women went accordingly. to Mr. Tilt's 
1 ar- ſhop, where Ann JVilſon purchaſed confectionary of 
E the priſoner to the amount of five ſhillings and three- 
have WW pence, gave him the half-crown and three ſhillings, 
but and received three-pence in change; and Mary 
runk Buſhman purchaſed of him articles to the amount 
n fe. of four ſhillings and fix-pence, for which the paid 
ul.— him out of the monies the had ſo received, and re- 
Old turned thefother ſhilling to her miſtreſs, Mary Hill; 
Jrs- but neither of theſe women obſerved whether the 
hin priſoner put either the whole or any part of the 
onth. money in the till or into his pocket. While the 
ben Women, however, were purchaſing theſe things, Mr. 
ei- % and Mr. Garner were waiting, with a conſtable, 
jour at à convenient diſtance, on the 3 of the ſhiop- 
yman oy 43 dyor; 
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1799. door; and when they obſerved the women come out, of 


8 they went immediately into the ſhop, where, on ex- EY 

AZELEY S 88 . 5 . | | 

Casz. amining the priſoner's pockets, they found among the 1 
ſilver coin, amounting to fifty-three ſhillings, which tene 
he had in his waiſtcoat-pocket, the marked half. int 
crowns, and three of the marked ſhillings, which Apt 
had been given to Wilſon and Buſhman; only ſeven deli 
ſhillings and ſix-pence were found in the till; and WW hety 
it appeared that Mrs. Tilt had taken one ſhilling in 8 
the ſhop, and put it into the till, during her huſ- « tc 
band's abſence; ſo that the two ſhillings which had « ſe 
been left therein in the morning, the one ſhilling g 


which Mrs. Tilt had put into it, the four ſhillings « fo 
and ſixpence laid out, by Mary Buſhman, and the * hi 
five ſhillings and ſix-penge marked money which was 16 lx 


found in the priſoner's pocket, made up the ſum that 
which ought to have been -put into the till. The p 
priſoner upon this evidence was found guilty, and & ty 
received ſentence of tranſportation ; but a caſe was caſe, 
reſerved for the opinion of TUE TWELVE JuDGcts, the 1 


1 | = Whether, as Mr. Tilt had diveſted himſelf of this prope 
money, by giving it to Mary Hill, who had given plicat 


b 1 it to her ſervants in the manner and for the purpole no m. 

8 it above deſcribed, and as it did not appear that the pri or im 

n ſoner had, on receiving it from them, put it into the IG 

till, or done any thing with it that could be conſtrued WF the po 

a reſtoring of it to the poſſeſſion of his maſter, the con- circy; 

1 verting of it to his own uſe by putting it into hs tiouff) 

1 | pocket, could not amount to the crime of larceny, it tent ti 

| i | being eſſential to the commiſſion of that offence that WW the 0 

fi the goods ſhould be taken from fe poſſeſſron of the Wi by th 

f |: owner; and, although no opinion was ever publicly BW with | 

* ; delivered upon this cafe, the priſoner was diſcharged? WF opinic 

9 After theſe determinations, it cannot be contended I fideray 
k that the poſſeſſion of the ſervant was the pry 
5 Ly 0! 
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of the maſter; for, independantly of theſe autho- 1799. 
rities, the rule, that the poſſeſſion of the ſer- 
vant is the poſſeſſion of the maſter, cannot be ex- 
tended to a caſe in which the property never was 
in the maſter's poſſeſſion, however it may be ſo con- 
ſtrued in caſes where the identical thing ſtolen is 
delivered by the maſter, or where the queſtion is 


CasE. 


between the maſter and a third perſon, *© If,” fays 1 Hale P. G. 


Sir Matthew Hale, „I deliver my ſervant a bond ous 
to receive money, or deliver goods to him to 
*« ſell, and he receives the money upon the bond or 
„goods, and go away with it, this is not felony; 
for though the bond or goods were delivered to 
„him by the maſter, yet the money was not de- 


| © Iivered to him by the maſter:” but he admits, 


that if taken away from the ſervant by a treſ- 
** paſſer, the maſter may have a general action of 
** treſpaſs;” which ſhews that the law, in a criminal 
caſe, will not, under ſuch circumſtances, conſider 
the maſter to have a conſtructive poſſeſſion of the 
property. Such a poſſeſſion ariſes by mere im- 
plication of law; and it is an eſtabliſhed rule, that 


no man's life ſhall be endangered by any intendment 


or implication whatſoever. 
SECONDLY, Suppoſing the proſecutor to have had 


| the poſſeſſion of this note, yet the priſoner, under the 
circumſtances of this caſe, cannot be ſaid to have tor- 


tiouſly taken it from that poſſeſſion with a felonious in- 
tent to ſteal it. It may be ſaid that this was a fact for 
the opinion of the Jury, and that they have found 


| by the verdi& of „ Guilty,” that he did take it 


vith that deſign; but a ſpecial caſe, ſaved for the 
opinion of the JuDGEs, brings under their con- 
 deration all the evidence that was given at the trial, 
1 I. 4 in 
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1799. in the ſame manner as a ſpecial verdict would have 


brought forwards all the ads found therein; for it 


BazeLEY's 
Caszz. is ſaid by Ms. Jusrick Gos, in reporting the 
| opinion of the Jupoxs in the caſe of Rev v. Brown 
and Parkes, at the Old Bailey, that in a criminal 
(4) Thefame Caſe it is never too late to review the circumſtances 
RI Mo of it (4); and in that caſe the evidence of the in- 
Ms. Jusrics tention ' with which Brown had uttered the note, 


ety bag and of his knowledge of its having been forged, 


the opinion formed part of the judgment given thereon. In the 


of the Judges 


in the caſe of Preſent caſe there was no evidence whatever to 
ang e ſhew: that any ſuch intention exiſted in his mind at 

P. 77. the time the note came to his hands; and if fo, it 

is within the principles laid down in the cafe of Rev 

(5) Ante, p. v. Charlewood (5). Beſides, the priſoner had given a 

1 2 bond to account faithfully for the monies that ſhould 

come to his hands; he was the agent of a trading 

company, and had the means of converting bills 

into caſh, which would have enabled him, at the 

time, to repay to the proſecutor the 1007. which he 

detained for his own uſe; but if, at the very time 

he received the note, he had no intent to ſteal it. 

ion Inſt. it is no felony ; for Sir Edward Coke (6), and all the 

writers on Crown Law agree, that the intent to 

ſteal muſt be when the property comes to his hand 

or poſſeſſion ; and that if he have the poſſeſſion ot 

it once lawfully, though he hath animum furund 
afterwards, and carrieth it away, it is no larceny. 


Bor, TuIrDLyY, the ſituation which the priſoner 


held, and the capacity in which he acted in the 
banking-houſe of the proſecutors, make this trans 
action only @ breach of truſt. It appears from the 
paragraph already cited from Hale's Pleas of tit 


Crown, that in conſequence of the relation between 


maſter 
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ve maſter and ſeivant, the law makes a diſtinction buys 1799. 
it tween civil and criminal proceedings, that the ſer- 1 * 
he vant may be liable to an action for wrongfully with- Cass. 
n holding the property he may have received to his 

nal maſter's uſe; but that he cannot be proceeded againſt 

ces criminally for detaining or converting to his own 

in- uſe ſuch property as he may have received in truſ? 

te, for the uſe of his maſter: and this diſtinction is 

ed, ſtrongly implied in the caſe of Clarke v. Shee (6). (6) Cowp. 
the There one David Wood, who was clerk to the plain- Rep. 5 
to tiff, a brewer, had received money from the plain- 

| at tiff s cuſtomers, and alſo negociable notes for the 

gt plaintiff's uſe, in the ordinary courſe of buſineſs, 

Rev and had paid ſeveral ſums of the ſaid money, and 

n a ſeveral of the notes, at different times, to the amount 

ld of 4591. 4s. 4d. to Shee, the defendant, upon the 

ling chance of the coming up of tickets in the State- 

bills Lottery. The action was brought to recover back 

the this money; and on the evidence of oed the 

h he plaintiff obtained a verdict for the whole ſum, in an 

time action on the caſe, ſubje& to the opinion of the 

1 it, Court, 1ſt, Whether Mood was a competent wit- 

Uthe nels? and 2dly, Whether the plaintiff was entitled 

it to to recover? And the plaintiff had judgment. The 

anch circumſtances of that caſe are preciſely ſimilar to the 

on of circumſtances of the preſent caſe. No idea was 

rund entertained that Mood was liable to be indicted for a 

ny. . felony in having converted this property; and he 

ſloner was admitted a witneſs, on receiving à releaſe from 

n the WWF the plaintiff, which ſhews that it was conſidered a 

trans WF breach of truſt only, and that he was only liable to 


m-the 


f the 


tweel 


maſter 


his maſter in a civil action for the amount. This 
Godtrine 1 is expreſsly laid down in Bacon's Abridge- 
ment. 
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1799. ment (7). The contract whereby he becomes = 


** ſervant, implies no more than an undertaking for 
8 2 T's his care and obedience; and whatever he does 


(%) Bac. Abr. in his maſter's affairs, it is but in conſequence 
vol. “Ma- f that original coutract, and therefore cannot 


er and Ser- 


vant,” ** be extended further; and fince, when he firſt 


Pe: 5th ©. contracted, it was an undertaking for no more 
* than his own care and fidelity, his interference 
m his maſter's affairs is under that general under- 
taking, and by conſequence he cannot be charged 
*© but for 6 in point of care, or of Faithful. 

© neſs.” 
FourTuLy. But @ breach of truſt is not, either 
by the Common Law or by Act of Parliament, in this 
(8) 1 Show. Caſe, felony. In the cafe of Rep v. Meers (8), it 
49- is laid down, that if there be ſuch a confent of the 
| owner of the property as argues @ truſt in the pri- 


cc 


cc 


ſoner, and gives him a poſſeſſion againſt all ſtrangers, 


then his breaking that truſt, or abuſing that pol- 

ſeſſion, though to the owner's utter deceit of all his 

intereſt in thoſe goods, it will not be felony; and 

this rule is confirmed by the caſe of Rex v. Waite 

(9) Ante, p. (9), where John Maite, a caſhier of the Bank, 3 
33. Cafe 14. ſituation preciſely ſimilar to that which the preſent 
priſoner held in the banking-houſe of the proſecutors, 

_ was indicted for ſtealing ſix India bonds, which had 


been paid to him as caſhier by the Accountant- 


general of the Court of Chancery; and upon this 
caſe being argued on the ground that this was only 


a breach of truſt, the Court was clearly of opinion 


that the offence was not felony. To confirm this 
deciſion, the caſe of Rex v. Meers might again be 
cited, where it was held, that the breach of trufl 


iu ſtealing goods from a rondy -furniſhed lodging 
| was 
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2 vas not larceny at the common law; and the prin- 1799. 

* ciple of this deciſion was confirmed in the caſe of — 
8 Rex v. Charles Palmer (10), argued before all the CAE. 
e Jopoxs in June 1795. Taking it, therefore, as 2 00) Ante, p. 
"= ſettled point, that a breach of truſt cannot, by the 

ſt rules of the common law, be converted into a felo- 

ſe nious taking, the next and laſt enquiry will be, in 

ee what caſes the Legiſlature has made this particular 

1- breach of truſt felony. There are only four ſtatutes 

d upon this ſubject, viz. the 21 Hen. 8. c. 7. the 15 

. Geo. 2. c. 13. f. 12. the 5 Geo. 3. c. 35. ſ. 17. and 

7 Geo. 3. c. 50. The two laſt acts relate entirely 

er and exclufively to breaches of truſt committed by 

Is ſervants employed in the buſineſs of the Poſt-Offices ; 

it and the fecond to breaches of truſt committed by 

he ſervants employed in the buſmeſs of the Bank of 

ri- England, and of courſe cannot affect, in any manner 

rs, whatever, the preſent caſe. Nor can the caſe of the 

of- priſoner be conſtrued within the ſtatute 21 Hen. 8. 

his c. 7. which enacts, That all and fingular ſervants 

nd to whom any caſkets, jewels, money, goods, or 

nte | © chattels, by his or their maſters or miſtreſſes, ſhall 

” be delivered to keep, that if any ſuch ſervant or 

ent * ſervants withdraw themſelves from their maſters 

IIS, Hor miſtreſſes, and go away with the caſkets, &c. 

nad ** or any part thereof, to the intent to ſteal the 

nt- '* ſame, and defraud his or their maſters or miſtreſſes 
this thereof, contrary to the truſt and confidence in 1 
nly him or them put by his or their maſters or miſ- i 
lion * treſſes; or elſe being in the ſervice of his or their 

this *© maſters or miſtreſſes, without any aſſent or com- 

be mand of his maſter or miſtreſs, embezzle the ſame 

ruft © caſket, jewels, money, goods, or chattels, or any 

ring part thereof, or otherwiſe convert the ſame to his 


was | „ Own 


1799, *© own uſe, with like purpoſe to ſteal it, it ſhall be 
. * adjudged felony: for it has been determined 
Cazz, upon this ſtatute, that it is ſtrictly confined to ſuch 

| goods as are delivered by the maſter to the ſervant to 
keep. But this Bank- note, as has been already ſhewn, 

was not in the poſſeſſion of the. maſter, and there- 

fore it cannot have been delivered by him; it being 


his agent, a thing of which he is neither actually 

nor conſtructively poſſeſſed : but, even admitting 

that it had been in the maſter's poſſeſſion, and de- 

hvered by him to the priſoner, it would not have 

been delivered to him to keep, but for the purpoſe 

of entering it faithfully in the book, and handing it 

over to the Bank- note caſhier. The authorities, 

however, are ſtill ſtronger upon this point of the 

caſe; for it is ſaid by Sir William Staundford, Sir 

Edward Coke, Hale, and Hawkins, in their com- 

ments upon this ſtatute, that a receiver, who, 
having received his maſter's rents, runs away with 

“them; or a ſervant, who, being entruſted to {ell 

goods, &c. departs with the money; is not within 

(17) - 6X the ſtatute” (11). So alſo, that it does not extend 
do the taking of ſuch things whereof the actual pri- 
perty is not in the maſter at the time; and, therefore, 

that if a ſervant, having money or corn delivered to 

him, melt down the money of his own head, without 

0 Does the command of his maſter, into a piece of plate, 0 
< 102. But turn the corn into malt, and then run away wit! 
— - them, he is not within the ſtatute (12). It has been 
contra. decided, that a bond is not goods, becauſe it 1s 3 
(13) Dyer, Choſe, im action (13); and a Bank-note is a choſe it 
5b. Cayle tion; and therefore, alſo, the priſoner's caſe is nt 


Caſe. 8 Co. 
33. within this ſtatute; ; and, indeed. the ſtatute 2 Geo. 2. 
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CASES IN CROWN LAW, 


c. 25 which makes the ſtealing of Bank- notes fe- 


lony, being ſubſequent to the 21 Hen. 8. c. 7. is 
alſo another reaſon why the en Bank-notes iS 
not within this Act. | 

Mx. FrELDING, for the Dent i the a 
entirely on the queſtion, Whether the proſecutors, 
E/Yaile and Hammett, had ſuch a conſtructive poſ- 
ſeſſion of the Bank-note as to render the taking of it 
by the priſoner felony ? He inſiſted, that in the caſe 


of perſonal chattels, the poſſe//ton follows the right of 


property; and that, as Gibert's clerk did not depoſit 
it with Bazeley in truſt, it veſted eo in/lanti in the 
proſecutors. He ſaid, that this caſe was diſtinguiſſi- 
able from the caſe of Rev v. Bull, inaſmuch as Bank- 
notes muſt, with reſpect to a banker, be taken to be 
articles of dealing; and from the caſe of Rer v. 
IWaite, inaſmuch as the India bonds in that cafe 
were a perſonal depoſit with the caſters, purſuant to 
the directions of the ſtatute 12 Geo. I. c. 32. which 
deſignates the perſon and character with whom the 
bonds are to be placed; and he cited the caſes of 


989 
1799. 


BazeLEY's 
Cask. 


Rer v. Abrahat (14), and Rex v. Speares (15), to (13) Ante, p- 
ſhew that a ſervant may be guilty of larceny, upon?“ e: 


the principle that the poſſeſſion of the ſervant is to, 
be conſidered as the poſſeſſion of the maſter. 

Tux Ju pos, it is ſaid, were of opinion, upon the 
authority of Rer v. Maite, that this Bank- note never 
was in the legal cuſtody or poſſeſſion of the proſe- 
cutors, MefIrs. Eſdailes and Hammett; but no opi- 
nion was ever publicly delivered; and the priſoner 
was included in the Secretary of State's letter as a 
proper object for a pardon. 

But in conſequence of this caſe the ſtatute 39 dies 
3. c. 85. was paſled, cntitled, An Act to protect 

wh Maſters 


(15) Ante, p- 
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CASES IN CROWN LAW. 


&* Maſters and others againſt Embezzlement by their 
* Clerks or Servants ;” and after reciting, that 
„Bankers, Merchants, and others, are, in the courſe 
© of theirdealings and tranſactions, frequently obliged 
to entruſt their ſervants, clerks, and perſons em- 
„ ployed by them in the like capacity, with re- 
„ ceiving, paying, negociating, exchanging, or 
** transferring money, goods, bonds, bills, notes, 
„ bankers' drafts, and other valuable effects and 
© ſecurities; that doubts had been entertained, 
„whether the embezzling the ſame by ſuch ſer- 


_** yants, clerks, and others, ſo employed by their 


'** maſters, amounts to felony by the laws of Eng- 


land; and that it is expedient that ſuch offences 
ſhould be punithed in the ſame manner in both parts 


of the united kingdoms ;” it enacts, ** That if 


any ſervant or clerk, or any perſon employed for 


the purpoſe in the capacity of a ſervant or clerk 
* to any perſon or perſons whatſoever, or to any 


body corporate or politic, ſhall, by virtue of ſuch 


employment, receive or take into his poſſeſſion any 
% money, goods, bond, bill, note, banker's draft, 
or other valuable ſecurity or effects, for or in the 
© name, or on the account of his maſter or maſters, 
©* or employer or employers, and ſhall fraudulently 
'«« embezzle, ſecrete, or make away with the ſame, 
or any part thereof, every ſuch offender ſhall be 
** deemed to have feloniouſly ſtolen the ſame from 
his maſter or maſters, employer or employers, for 
© whoſe uſe, or in whoſe name or names, or on 


„ whoſe account, the ſame was or were delivered to, 


** or taken into the poſſeſſion of, ſuch ſervant, clerk, 
or other perſon ſo employed, although ſuch mo- 


e ney. &c. was or were no otherwiſe received into 
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CASES IN CROWN LAW. 991 
the poſſeſſion of his or their ſervant, clerk, or 1799. 


other perſon fo employed“ (a). | — 


The KING againſt RoERT MON DAV. Cask 295. 


Ar the Old Bailey in February Seſſion 1799, 8 
Robert Munday was indicted on the ſtatute 4 Geo. 2. feen or 


ſeſſion of a 


c. 32. for ſtealing, on the Iſt January preceding, 1 
200 Cwt. of lead, the property of James Newey 


agreement be- 
and David Betſon, fixed to a houſe and building. Wen him 


and the land- 
There were five other counts, laying the houſe and lord for a 


building to belong, FIRST, to Joſeph Manton, in —_ 


right of his wife; and, SECONDLY, to her ſiſter, years, with a 
: | fraudulent 

Suſannah Aitkens. | „ 
Tax. houſe from which this lead was taken was l the fix- 

; tures thereto 

ſituate in Great Ormond-/treet, and belonged to the belonging, 


wite of Joſeph Manton, a gun-maker, in Davis: ſtreet, ee Ig 
fixed to the houſe, guilty of larceny on the ſtatute 4 Geo. 2. c. 32. 


93 


—— _ —_—— 
* 


— — A. 


(e) At the Old Bailey in April Seſſion 1800, Jobn Patinſin was 


convicted on this ſtatute, for embezzling one ſhilling and four- 


pence, on the evidence of the following facts: — The priſoner was 
ſervant to Meſſrs. Barnjum and Raindon, and generally employed 
in driving one of their carts. On the 15th March 1800, he car- 
ried, on account of his maſter, ſome houſehold goods, belonging 
to one Jahn Roach, from Cree-Church Lane into the Borough, for the 
carnage of which Rogch paid him three ſhillings and fix-pence, 
for the uſe of his maſters, Barnjum and Rainden; but he only en- 
tered two and two-pence in his maſters book as having been 
received by him for this job, and which two and two-pence he 
paid Mr. Raindon. The three ſhillings and fix-pence was proved 
to be a fair charge for the work done. 
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CASES IN CROWN LAW, 


and to her ſiſter, Suſannah Aitkens ; but the rent of 
it was received by James Newey and David Betſy, 
On the 31ſt of December 1798, the houſe, which 
was then under the care of one Peter Gray, who 


was in poſſeſſion, being then to let, the priſoner 


called on Mr. Manton, ſaying that he had ſeen the 
houſe that was to be let in Great Ormond-ſtreet 
and deſired to know the rent of it. Mr. Manton 
told him that it was ſixty pounds a year. The pri- 
ſoner replied, that it was too much; for that, be- 
ſides the diſagreeable circumſtance of its being next 


door to a baker's ſhop, it was ſo much out of repair, 


that it would require 1004. to be laid out upon it 
before it would be tenantable; but that, if he would 


take 551. a year for it, he would take it on a leaſe 


for twenty-one years, provided he could have imme- 
diate poſſeſſion of it, to put in the workmen in order 


to get it ready for the reception of his ſon, who had 
been twenty years in India, where he had married a 


black woman with a large fortune, and whoſe arrival, 
with a large family of children and ſervants, he was 
in hourly expectation of. Mr. Manton agreed to 
take 551. a year for the houſe for twenty-one years, and 
promiſed to procure an agreement for a leaſe for that 
term, to be drawn up between them to that effect; but 
on the priſoners affecting an anxiety to have the 


buſineſs ſettled immediately, Mr. Manton undertook 


to draw it up himſelf, and for that purpoſe requeſted 
the priſoner would favour him with his name and 
addreſs. The priſoner accordingly told him that his 
name was Robert Munday; and that he had a houſe 
at Tottenham High-croſs, where he went every night 
to ſleep; and as he appeared, from the elegance of 
and 
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| 993 
of and reſpectability, Mr. Manton gave credit to his 1799. 
n. aſſertion, drew up the agreement on unſtamped ——— 
ch paper, and gave it to him to ſign. The priſoner Cass. a 
ho read it over very deliberately, ſeemed much pleaſed 
er with it, and ſaid it would ſave him the expence of 
the applying to an attorney ,on the occaſion. At this 
et, time Peter Gray, the perſon who was in poſſeſſion 
ton of the houſe, came into Mr. Manton's ſhop ; and 
pr. Manton, telling him that he had let the houſe to 
be- that gentleman (pointing to Robert Munday), en- 
ext quired whether he could leave it on the enſuing day; 
all, to which Gray replied, that he was uncertain whe- 
mit ther he could quit it ſo ſoon. The priſoner then 
uld ſigned the agreement in the name of R. Munday, 
eaſe WWF and went away. On the ſame evening, Gray, in 
me- purſuance of Maunton's requeſt, procured a lodging 
der WF for himſelf, and took away part of his things from 
bad the houſe in Great Ormondiſtreet. On the enſuing 
icda day, the 1ſt January 1799, Gray, as he was return- 
rival, ing from his lodgings to the houſe with a cart to 


e Was fetch away the remainder of his things, met un- 
ed to ay, and told him that he was going to leave the 
„ and WF houſe; upon which Munday thanked him for the 
r that expedition with which he had provided another 
t; but apartment, and deſired him to leave the key of the 
e the WF bouſe at the baker's ſhop; and he accordingly left 
ertook Wi the key at Mr. Clark's, the baker, at the expreſs 
ueſtcd WF defire of the priſoner, from whence the priſoner 
1e and took it, and by theſe means got into poſſeſſion 
nat b of the houſe. At this time the leaden ſinks in 
, houſe the wahh-houſe and kitchen, and the leaden 
night pipes againſt the back part of the houſe, were all fate 
and in good order. On the 4th of January Mr. 
| Manton, conceiving that he had got a good tenant, 
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CASES IN CRWON LAW. 


and wiſhing to have the leaſe drawn up and executed 


immediately, ſent a perſon to Tottenham High-croſ; 
to ſpeak with his tenant on that ſubject; but the 


meſſenger not being able to find any perſon of the 


name of Munday at that place, or in the neighbour. 


hood, Manton went, on the 9th of January, to Totten- 
ham High-croſs himſelf, but with no better ſucceſ;, 
On his return to town, he ſent Gray and two other 
men to the houſe in Ggeat Ormond-ftreet with a 
ſecond key, which he had retained and never de- 
livered to Munday, in order to look into the ſtate 
of the premiſes, and to faſten all the doors with pad- 


locks, ſo as to prevent Munda from getting in by 


means of the key which he had taken from the 
bakers. It was at this time quite dark; but on pro- 
curing lights, and going into the hall, they diſco- 
vered Munday, clothed in a thabby working-drels, 
coming from the back kitchen; and during ſome 
converſation, in which he talked of having brought 
chairs and other furniture into the houfe, but none 
were found, he got them near to the ſtreet-door, 


gave them a quick ſhove, ſhut them and himſelf 


out, and walked away. Gray and his companion 
returned to Mr. 1Manton, who, on hearing their ac- 
count, went immediately to Bow-ftreet, and te- 
turned with two peace-officers to Great Ormond 
frireet, where they obſerved the priſoner, and ſecured 
him, juſt as he was entering the houſe. On ext 
mination, it appeared that the lead roof on the top 
of the houſe, the leaden pipes at the back of the 
houſe, and the lead of the ſinks in the back kitchen 
and wath-houſe, were ripped off, and part of the pio. 
perty taken away, as were alſo thelocks from the cloors 


of all the rooms; and on the priſoner's perſon Wet 
ſound 


loner 
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founda ripping chiſſel, and the two keys of the houſe. 
The priſoner in his defence ſaid, that although he was 


not a lawyer, he had always underſtood that where there 
was an agreement between a leſſor and a leſſee for 


a leaſe, in which there was a covenant to repair 
the demiſed premiſes, although no certain ſum of 
money was therein expreſſed, it was the eſtate and pro- 
perty of the leſſee while the rent was paid; that 
upon the preſent occaſion, he had acted under that 
idea, and was proceeding to repair the houſe; and 
that, as his wife and family at that time lived at a 
Mr. Field's, in Church-ſtreet, Stoke-Newington, and 
were going in a few days to live at Tottenham High- 


| croſs, he had given Mr. Manton a direction to the 


latter place; but he denied that he had any inten- 
tion to ſteal the lead; and inſiſted, that under ſuch 


| articles as ſubſiſted between him and Mr. Manton, 


the taking the property, could not, under any cir- 
cunſtances, be legally conſtrued felony. | 

Ins Jury ſaid, that they were of opinion that he 
had entered into the contract with Mr. Manton 
tor the purpoſe of getting a fraudulent poſſeſſion 
of the houſe, and found him guilty of the charge 
laid in the indictment. | : 

Bur the judgment was reſpited, and the caſe was 
referred for the opinion of the JupGEs. 

No opinion was publicly delivered; but the pri- 
loner continued in Newgate until the end of the May 


| dellion following, when he was ſentencell to pay a 
ine of one ſhilling, and to be impriſon:d for two 


years in the houſe of correction. 
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Casz. 296. The KING againſt FLEMMING and WINDUau. 


e apa AT the Lent Aſſizes held at TuzTroRD, on Mor 
rape, be d. day 18th March 1799, for the county of Norfolk, 
7 1 James Flemming and Samuel Mindlam, the firſt & 

efore the ſerjeant and the ſecond a corporal in the 34th reg. 
prior wag ment of foot, were tried before JAMES Mixcar, 
and figned by ES. on an indictment charging them with having, 


him, may, 
1 29th July 1798, at Fendenhall in the ſaid county. 
death, be committed a rape on the body of Rebecca Beighton 
read in evi- 


dence at the a girl of between eleven and twelve years of age. 


e al Epwze Br16HnTtoN, the father of the girl, wi: 


though it * a farmer reſiding at Frundenhall in Norfolk. On the 
a 
1 9g be evening of the day laid in the indictment he went to 


* the King's-head public-houſe at Aſtrvellthorpe, to 
of age; pro- Which place his daughter followed him. The two 
106 kg priſoners, and one William Bynton, a private in tht 
appeared fame regiment, were at this time ſitting in the room. 
mo” >The girl went to walk in the garden belonging to 
the houſe; the two priſoners followed her out; and 


take an oath: 
and all the 
Bunton, who had ſome ſuſpicion of their intention, 


facts neceſſa- 


ry to com- | 
plete the followed them, in order to watch their motions; and 
Crime ma * : FED . 
n he ſaw all that paſſed; and from his evidence and th 
from her teſ- evidence of the ſurgeon who examined the girl, at 
timony ſo 


it appearcd that bot! 
the priſoners had been connected with the git 
againſt her will, and that they had penetrated her 
body; but as the girl had died on the 4th March in 
the following year, there was no evidence that either 
of them had emitted during the coition. The ur- 


givey in evi- alſo of her father 4 mother, 
ence 


geon who examined both the girl and the priſoner 


© Lo that the two prib ners were diſeaſed v 5 | 
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lues; and that there was a difcharge from the girl, 
which afterwards appeared to be venereal; but that — 
although this complaint muſt have been communi— and Wind 
cated by connection with man, it might have been nan's Cas. 


communicated without any emifſion having taken 
place. It alſo appeared, that the girl, the two pri- 
ſoners, and the witneſs Bynton, were on the 2d Au— 
guſt taken before Roger Kerriſon, Eſq. a magiſtrate 
for the county of Norfolk; that the girl upon being 
examined as to her knowledge of the nature of an 
oath, and appearing to be a competent witneſs, was 
ſworn; that what the depoſed on her oath was re- 
duced into writing; that the depoſition when finiſhed 
was deliberately read over to her; that all this paſſed 
in the preſence of the prifoners; that both they and 
the girl underſtood her depoſition perfectly well; 
that the examination of the priſoners was taken 
without their being ſworn; that it was reduced into 
writing; that both the examination and the depofi— 
tion were ſigned by the magiſtrate, but that the ex- 
amination was not figned by the pritoners, or by 
either of them, nor was the depoſition ſigned by the 
girl, The examination of the pr iſoners was not read 
In ey dener 

un Counſel for the priſoners objected to the de- 
potition of the girl being read, and contended that 
ſuch deen were in no caſe evidence; but that 
if they were wrong in that idea, the depoſition in 
the preſent caſe was certainly inadmiſſible, becauſe 
ſue had not ſigned it. 

Tur learned Judge, however, thought that her 


depoſition taken under the circumſtances above de- see the caſe 
of Benjamin 
Lambe, ante, 


the deponent, as it did not appear that the ſtatutes p. 625, 


ſeribed was evidence, although it was not ſigned by 
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1799. of Philip & Mary require ſuch a ſignature to 
| = render it authentic; and it was accordingly read to 
FLEMMING 

and WI n p- the J ury. 

nau's Cas g. ThE Judge left it to the Jury to determine, Frxs7, 

Whether the priſoners, or either, and which of them, 

had been connected with the girl without her con- 

ſent and by force: SEconDLY, Whether the crime 

had been. completed by penetration and emiſſion: 

TyirxDLY, That they might collect rhe fact of emiſ- 

ſion from. other evidence, though the unfortunate 

girl was dead, and could not therefore give any 

farther account of the tranſaction than what was to 

be found. in her depoſition before the magiſtrate: 

and FourTHLY, he particularly pointed out to them 

the contradiction between the girl's depoſition and 

Bynton's evidence, as to his, or a third man having 


Bynton's teſtimony cautiouſly, and to ſee whether 
and how far his teſtimopy was corroborated, and 
what credit was due to the whole or any part of it, 
as it was manifeſt that he had connived at the guilt 
of the priſoners, if he did not perpctrate the crime 
imputed to them himſelf. 

Taz Jury, after a ſhort conſultation, found both 
the priſoners guilty; ; but the Judge reſerved the caſe 
for the opinion of THE TWELVE JuUDGEs, on thc 
following queſtions : | 

Firsr, Whether there was proper evidence in the 
abſence of the girl to be left to the Jury, touching 

the completion of the crime? e 

1 SECONDLY, Whether the depoſition of Rebecca 
15 Beighton, the deceaſed, was evidence at all even if 
it __ been ſigned by her? | 
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Tuinpry, Whether, as it was not in fact ſigned 1799. 

by her, it ought to have been given in evidence? 
FLEMMING 

THE TWELVE Jo pos aſſembled on the firſt day and Wind- 
of Trinity Term 1799, to conſult upon this caſe; #45 Ca5e. 
and they were of opinion, that the priſoners were 
properly convicted, and that all the points had been 
properly determined at the Adlizes. 


The Krxe again JAMES SMITH. 
| P | Cask 297. 


Ar the Summer Aſſizes at Maidſtione in the year An indict- 


1799, James Smith was tried before Mx. Jusricer gue mw 


| BuLLER, on the ſtatute 15 Geo. 2. c. 28. ſ. 2. on Geo. 2. c. 28. 


3. to War- 


2 : 1 
an indictment which had been found at the preced- rant 2 jar 
impriſonment, 


ing Lent Aſſizes for the county of Kent. 1 
Tux indictment conſiſted of two counts. The firſt charge in one 
count ſtated, that at the General Seſſion of Oyer and %. 
Terminer, holden at Maidſtone in the year 1795, 
before Sin AncHIBALD MACDONALD, KNT. Chief 
Baron, and SI RIcnaR D PERRVYN, KN. Baron, 
&c. James Smith was in due form of law tried and 
convicted upon a certain indictment then depending 
againſt him, together with one Robert Shkeey, for 
that they, on the 15th day of April 1795, had un- 
lawfully, unjuſtly, and deceitfully, uttered a coun- 
terfeit ſixpence to Sarah Martin, and, on the fame 
day, another counterfeit ſixpence to Mary II ood- 
majon, they, the ſaid James Smith aud Robert Skeey, 
knowing the ſaid ſixpences to be falſe and counter- 
leit, and at the ſame time having in their cuſtody 
| M M 4 - 


— 
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1799, and poſſeſſion one other counterfeit ſixpence, know. 
eee ing the ſame to be falie and counterfeit; and that it 
Cask. Was thereupon ordered and adjudged by the aid 
Court, that the ſaid James Smith thould be impri- 
ſoned in Maidſtone gaol for one year, and until he 
ſhould find fureties for his good behaviour for two 
years more: And then THE SECOND COUNT charged, 
„that he the ſaid James Smith, late of the pariſh 
*© of Patrizbourne, in the ſaid county of Kent, la- 
te bourer, being @ common utterer of falſe money, 
& afterwards, that is to ſay, on the 23d Auguſt in 
© the 38th year, &c. with 4orce and arms, at the 
„ pariſh aforeſaid, in the county aforeſaid, one 
* piece of falſe and counterfeit money, made and 
| | | * counterfeited to the likeneſs and fimilitude of a 
i} ** piece of good, lawful, and current money and 
| „ {Iver coin of this realm, called AN HALF CROWN, 
** as, and for, a piece of good, lawful, and current 
% money and filver coin of this realm, called Ax 
* HALF CROWN, then and there unlawfully, un- 
1 „ juſtly, deceitfully, and felonionfly, did utter to 
one John Fearman, he, the ſaid James Smith, 
dat the time when he ſo uttercd the ſaid laſt men- 
** tzonc( piece of falſe and counterfeit money, then 
and there, well knowing the fame to be falſe 
and counterfeit, in contempt of our ſaid Lord the 
„King and his laws; to the evil example, &c.; 
** agamit the ſtatute, &c.; and againſt the peace, 
ES. 


Ms. GuzrxNeyr, the defendant's Counſel, took an 


* 


ground of an informality in the indictment tor the 
mj{emeanor, of which the defendant had been con- 
yictet 


objection to this indictment for the felony, upon the 
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K died in 1795, and of the judgment which had 1799. 
it been pronounced upon that indictment, maſmuch as 

, | : # SMITH'S 
1 the uttering to Sarah Martin was charged in the Cass. 
1. firſt count of the ſaid indictment, and the ſubſequent 


uttering: to Mary Moodmaſon was charged in the 
{cond count, and which rendered the indictment 
erroneous ; for that it had been determined by THE 
TWELVE JUDGES, in Elizabeth Tandy's caſe (1), that (1) Ante, 
ſuch an indictment muſt contain ſome one count to? 97% 
warrant the judgment of one year's impriſonment ; ſo 
that upon the former indictment, the judgment 
ought only to have been fr months impriſonment, 
inſtead of twelve. And therefore, as the judg- 
ment for twelve months was improper, and the re- 
cord manifeſtly erroneous, it could not be made uſe 
of as a foundation upon which this charge of felony _ 
could be built. | | 

Mr. CouMoN SERJEANT, on behalf of the Crown, 


AN ſuggeſted that the indictment for the miſdemeanor in 
un- 1795 was prior in date to the deciſion of Elizabeth 
to landy's caſe ; but | 

ith, Air. JusTICE BULLER replied, that the law was 
. | the ſame at one time as the other, and directed the 
"Fw | Jury to acquit the defendant of the preſent charge ; 
alſe but ordered that he ſhould be detained, that the 
the Solicitor for the Mint might prefer an indictment for 
e.; | the miſdemeanor, which was done accordingly ; and 


| the priſoner, Jumes Smith, was tried upon it the 
next day. h | 
Turs indictment charged * that James Smith, late An indiQ- 
© of the pariſh of Patrivbourne in the county. of 3 _— 
Kent, labourer, on the 23d Auguſt, in the 38th c. 28. for 


uttering 


counterfeit money, having at the ſame time other counterfeit money in cuſtody, 
s good, althou 


| Toney, 


75 | year, 


gh it do not allege the offender to be à common utterer of falſe 
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e year, &c. with force and arms, &c. one piece of 


© falſe and counterfeit money, made and counter- 
5 feited to the likeneſs and ſimilitude of a piece of 
© good, lawful and current money and ſilver coin 
* of this realm, called AN HALF-CROWN, as and 
for a piece of good, lawful and current money and 
6 filver coin of this realm, called Ax HALF-Ccrowy, 
then and there unlawfully, unjuſtly and deceitfully 
© did utter to one John Fearman, he, the ſaid James 


Smith, at the time he ſo uttered the ſame piece of 


*« falſe and counterfeit money, then and there well 
© knowing the ſame to be falſe and counterfeit. 
*© AND Also that he, the ſaid James Smith, at the 
e time when he ſo uttered the ſaid piece of falſe 
* and counterfeit money as aforeſaid, to wit, on the 
** ſaid 23d day of Auguſt, in the 38th year, &c. had 


about him the ſaid James Smith, in the cuſtody and 


5 poſſeſſion of him the ſaid James Smith, one other 
piece of falſe and counterfeit money, made 
© and counterfeited to the likeneſs and ſimilitude 
* of a piece of good, lawful and current money, 
and filver coin of this realm, called AN HALF 
© CROWN, he, the ſaid James Smith, then and there 
well knowing the ſaid laſt-mentioned piece ot 
** falſe and counterfeit money to be falſe and coun- 
** terfeit, in contempt of our ſaid Lord the King, &c. 
to the evil example, &c. againſt the form of the 
** ſtatute, &c. and againſt the peace, &c.” and on 
this indictment the priſoner was convicted; but 
Mx. GurNEy moved in arreſt of judgment, that 
the indictment was defective, inaſmuch as it did not 
ver in terms, that the defendant was d common 
** utterer of falſe money.” 
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Ms. Jusricr BULLER reſerved the point for the 
conſideration of THE TWELVE JUDGEs ; and 

IV Hilary Term 1800, the caſe was argued in the 
Exchequer Chamber by Ms. Fiz.vanG for the 


Crown, and MR. Gurney for the defendant. 


Mx. GurNEy contended that the crime created 
by the ſtatute 15 Geo. 2. c. 28. was that of being a 
common utterer of falſe money ; and that the uttering, 
and poſſeſſion at the time of uttering other coun- 
terfeit coin, were only the ingredients of which the 
crime was compoſed ; that the ſtatute, in creating 
an offence and giving it a name, made that name 
technical, and impoſed on the proſecutor the ne- 
ceſſity of ſtating it in terms ; and that no ſtatement 
of facts, no periphraſis or mention could ſup- 
ply its place. 

Hz argued by analogy to the caſe of murder, that 
although an indictment for murder ſtates. the mortal 
wound, the intention with which it was given, 
the malice aforethought, the conſequence of the 


blow, the death of the party, and all the other 


ingredients to conſtitute murder, ſtill the indi&- 
ment would be bad if the word © murder” was 
omitted; for that every indictment for this offence 
muſt conclude, ** that the ſaid 4, the ſaid B, then 
and there, in manner and form aforeſaid, felo- 
* niouſly, wilfully and of his malice aforethought, did 
kill and murder.” In the cafe of perjury it was the 
ſame: the indictment ſtates the exiſtence of a 
Judicial proceeding, the appearance of the party in- 


d&ted as a witneſs, the oath taken, the authority of 


the Magiſtrate to adminiſter the oath, the falſe teſti- 


mony given, the materiality of the point on which 


that falle teſtimony was given, the wilful and 
| corrupt 
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1799. corrupt intention with which it was given, the | 
m falſity of it, and every thin 9 neceſſary to conſtitute the 6 
Cazz. crime of perjury; but that it concludes, and neceſſarily ; 
muſt conclude, . and fo the faid 4, & c. did commit | 

*wilful and corrupt perjury.” He contended that, al- 
\ 


though the fact of being a common utterer of falſe 
money was a concluſion of Jaw, that circumſtance 
did not weaken or even affe& his argument ; for 
that murder and perjury were alſo concluſions of i 
law, and yet thoſe crimes muſt be exprefsly ſtated 


eo nomine in the indictment ; that it was the more = 

neceſſary to be ſtrictly correct in an indictment on f 

the preſent ſtatute, becauſe the fact of the offender : 

being a common wtterer of falſe money was the , 

foundation on, which a proceeding for a capital f 

j telony was to be raiſed ; and that the words cf the / 

if ſtatute reſpecting that capital felony which was ſo to be : 

| 6 raiſed, fortified his argument, vis. And if any perſon. P 

Li having been once ſo convicted as a common utterer 8 

0 * of falſe money, ſhall afterwards, &c.“ This was the Y 

| 1 deſcription of the offence, and a record for felony f 
1 could not ſtate that a perſon had been convicted as a 
i! common utterer of ſulſe money, when no ſach terms 
vip were to be found in the indictment upon which he 
. had received judgment; and he ſuggeſted that the 
1 | proper averment ought to have been. * And 

J ** ſo the Jurors aforeſaid, upon their oath aforeſaid, 4 

| ** do ſay that the ſaid James Smith then and there, i 

ot to wit, Kc. by means of the premiles afore- | 

| 2: „ ſaid, became and was a common utterer of falſe | 

[7H | money. gy” : 
"th | Mx. Fitr.DING, for the Crown, contended that 

HY the fact of the priſoner being à common utterer 0 t 
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bad money, was a: neceſſary conclu/ion of law, and that 1799. 
therefore 1t was not incumbent on the Crown to aver eee 
that fact expreſsly in an indictment on this ſtatute; Casz. 
for that the words being “ ſhall be deemed and 
taken to be a common utterer,” the word deemed 
was cquivalent to adjudged, and that the crime was 
the uttering the” falſe money; ſo. that every fact 
neceſſary on ſuch an indictment was ſtated in the 


pr elent caſe. 


Ar the Lent Aſſtzes 1800, Ma. Ju STICE Harn, 


who fat on the Crown tide, did not publicly and 


formally deliver the opinion of the Judges, but 
intimated to the Bar, that the Judges were of opinion 
that the indictment was fullicient : Upon which the de- 
fendant James Smith, together with one Benjamin 
Leci, who was indicted, under the like circumſtances, 
tor a ſimilar offence, were fentenced to be im- 
priſoned for one year, to be computed from 15th 


July 1799, and to find fecurity for to years more, 


to be computed from the end and expiration of the 
ſaid one year. 


1 55 KING againſt ELIZABETH SULLS. Cask 298. 


Ar the Old-Bailey in January Seſſion 1800, Elizg- An indict- 


ment for 
veth Sulls was tried on an indictment which ſtated that larceny, lay- 


he, on the 31ſt Auguſt 1799, one counterpane, of the ing ie gone 
value of ſeven ſhillings and ſix-pence, of the goods the property 
and chattels of Victory Baroneſs Turkheim, feloni- 2 
*ouſly did ſteal, take and car ry away, Kc. There were 7. A r, is 
two other indictments againſt her ; one for ſtealing though 1 


three ilieets on 24th December 1799 ; and another Mar I 
for cee. 
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1800. for ſtealing a pair of cotton ſtockings, on the 98th 


SuLLs? 


of the ſame month, both of them laying the goods to 
be the property of Victory Baroneſs Turkheim. 

Tae priſoner was the ſervant of the proſe- 
cutrix, an Alfacian Lady, living in Blandford-ftreet- 
near Portman-ſquare. The proſecutrix ſaid that 
Baroneſs Turkheim was her title only, and no part 
of her proper name; but that ſhe was not only 


reputed to poſſeſs that title, but did actually poſſes 


it in right of an eſtate inherited from her father; 
that ſhe was conſtantly ſo called, 'and had conſtantly 
and uniformly acted in and been known by that 
appellation ; that ſhe was a ſingle woman, a native 
of Alſace; and that her name, without her title, 
was Selina Vidtoire. The facts of the priſoner having 
ſtolen the counterpane, and that it was the property 
of the proſecutrix, were very clearly proved: 
Bur Mn. KxnowrLys, Counſel for the priſoner, 
contended that the proſecutrix was not ſufficiently 
named in the indictment ; and he cited the caſe of 


Ante, p. 619. er v. Mary Graham. 


Tue Cour ſaid that it was not neceſſary that 


there ſhould be any addition to the name of a pro- 


ſecutor or proſecutrix in an indictment ; that all 


the law requires upon this ſubject is certainty to 
a common intent; and that as the proſecutrix, upon 


the preſent occaſion, had always acted in and been 


known by the appellation Baroneſs Turkheim, and 
could not poſlibly be miſtaken for any other perſon, 
it muſt be taken to be her name, and that therefore 
the indictment had named her with ſufficient cer- 
tainty ; and they referred to the doctrine laid down 
on this ſubject in Hawkins Pleas of the Cr on, bk. 2. 
c. 25. {. 72; but 
3 


CASES IN CROWN LAW. 


Taz judgment was reſpited on this objection, and 
the point was ſaved for the conſideration of THE 
Jupoꝝs. h . 

Tae RECORDER, at the cloſe of the enſuing 
Seſſion, ſaid, THE JuUDGEs had taken this caſe into 
their conſideration, and that they were of opinion 
that the indictment was ſufficient : and the priſoner 
was ſentenced to be tranſported for the term of 
ſeven years. 
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